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HISTORY OF REAL PROPERTY LAW 



JOHN SOKAZir KOOD, 



Tt9ttmot of hm, TtaiVMittr of MkMgia, 



S 1 Tfthu ot lilit<H7 at laud law. The excuse for th« 
existence of the present article cannot be better exphiined 
than in the language of that incomparable commentator, 
Sir William Blackstone. He says: "In the coarse of onr 
observations in this and many other parts of the present 
book, we may have occasion to search pretty highly into 
the antiqaities of onr Eni^sh jarisprodence ; yet surely 
1 
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no iudiistriotia student will imagine his time misemployed 
when he is led to consider that the ohaolete doctrines of 
onr laws are frequently the f omidation npon which what 
remains is erected ; and that- it is impracticable to oom- 
prehend many of the mleR .of ^e modem law in a scholar- 
like, Bcientifio manneiv :'vlfHoTit having recourse to the 
ancient. Nor will ji^ede'researches be altogether void of 
rational entertfiiniiient as well as nse ; as in viewing the 
majestic cninB/pf Rome or Athens, of Balbec or Pal- 
myra, i^'. administers both {Measure and instmction to 
comfiaFi£'.them with the draaghts of the same edifices in 
^rticpnstine proportion and splendor" (1). 

Sbotion L Histobt or Tbhijbbb. 

S 2. Saxaa period. The growth of the common law 
dates from the days of the Saxons before the Norman 
Conqnest (1066), and any later point of beginning the 
narrative mnst he arbitrarily chosen and will reqnire an 
explanation of earlier events to avoid being misleading. 
In the Saxon period we find England still composed of 
many petty kingdoms and dans, each protecting itself by 
force and conning against the threatened encroachments 
and invasions of its neighbors. The individoal, xmsnp- 
ported by alliance with a clan, conld scarcely defend any 
possession in sacb. rigorous times. Land titles were 
largely involved in police administration. Brery man 
was lord, vassal, or outlaw, the lordless man was a vaga- 
bond. Any landholder who lost his lord by accident, 
would, as a measure of self iH<otectioD, hind himself to 

(1) a Bl. OmL. 44. 
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some lord of the neighborhood, pledging fidelity and 
service for protection. By each an alliance the libertiei 
of the man and his rights concerning the land were of 
necessity restricted in no small degree. Still the relation 
was then more one of lord and man than lord and tenant 
l^nce there was little commerce, travel, or commnnica- 
tion between different parts of the island, the costoms 
which grew up here and there differed widely. As more 
of the island was in each sncoeedli:^ generation broa^t 
nnder one rale, the tendency was nndonbtedly toward 
greater nniformiiy. Bnt even at the time of the Norman 
Conquest land descended to the oldest son in a few {daces 
and only a few; to the yomigest according to the custom 
called borongh Ei^isb in other places; bat for the most 
part descended to aU the sons equally. The dan^tmrs 
were g^ierally excluded entirely if there were sons. 
There is no reason to suppose that there was mndi bny- 
ing and selling of land among the Saxons. Local cus- 
toms, surviving the Conquest in many places, of getting 
from the village consent to the transfer suggest that 
periiape this, as well as the consent of the presumptive 
lidrs, was generally essential to a valid sale. It has 
been said by a great historian that the extant specimens 
of Anglo-Saxon wills of land, from which it has been in- 
ferred that lands were freely devisable among the 
Saxons, were instances only of devises of great folk 
holding by spedal ehartw, and that there is no reason 
ifor tbiniriTtg that the ordinary free landholders could 
depose d thor lands l^ will, or were in the habit of 
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making wills for any porpoBe (2). But, on the other 
hand, it is believed that the same logic which enaUes 
the naturalist to know the water-fowl by its web feet, 
enables ns safely to infer snch a custom, in places at 
least, from the fact that the ancient custom of London 
and other places permitted devises of all lands within 
the aty long before they were authorized l^ statute; and 
it is easier to assume that these customs were survivals 
of ancient Saxon usage than that they grew up by special 
privilege against the rules of the Norman tennresu 

S 3. Saxon procedure in dispntes over land. In Saxon 
times the common law and special custom were ascer- 
tained and adjudged in dispntes concerning land and 
all property and rights, primarily in the local folk courts, 
which were open-air meetings of the freemen of the 
clan, who decided each case without the aid of the pro- 
fessional lawyer, for there was then no such class. The 
suitors were the court; there were no judges in the 
modem sense of peraons learned in the law spedally 
appointed to preside. One who had diligently sought 
justice in the local courts and failed might seek it at 
the hands of the king's council of wise men; and reeort 
mi^t be had to this council in the first instance where 
land granted by the king was in question, and perhaps 
in some other instances. The final judgment was not put 
into effect by an officer of the court on process, as at the 
present time; but the successful party was left to gather 
the fruits of the judgment himself; of which we see 
the last survival in the custom of permitting the landlord 



(S) lialtUsd, DomMdv Book and B«rond, lOS. 
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in later times to take the tenant's goods by "diatreM** 
to oiforce the payment of rent; and snch distress might 
be taken without any resort to court in advance to as- 
certain the rig^t, merely on claimant's own opinion of 
his right, as well as after his rifi^t had been adjudged. 

fi 4. taxiy Nonnan pviod. While unmistakable evi- 
dences of feudal tenures exist in the Saxon records, it 
remained for the military genins of the Norman con- 
querors under William and his successors to estal^sh 
as the national policy of England that system of society 
and government invented by the northern Teutonic tribes, 
and used with such decisive effect by them in their in- 
vasion of the provinces of the decaying and disintegrat- 
ing Soman empire, and in establishing themselves in 
their newly acquired territory. This social order, called 
the feudal system, in which political rights depended 
on land tenure, varied in different times and places, but 
was broQg^t to perfection and its highest r^nement by 
the Franks and Normans; and this was the system to 
which William and hia followers were accustomed on 
the continent before tiiey came to England. By this 
system the chief of the invading host parceled out the 
conquered territory among hia followers aa their share 
of the spoils and as a reward or fee for services rendered ; 
but to provide for the future maintenance and protection 
of the new acquisition, each fettditory agreed to render 
certain services for his fee in the future, to follow his 
lord in his wars, attend his oonrt in peace, and defend 
faim against all assailants ; and in return for this service 
he received from hia lord the pledge of protection. The 
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vassal in like maimer parceled out the lands among Mb 
followers, under tiie like conditions except that they 
agreed to defend him against all bnt the king. 

S 6. Feudal system as a basis of military defense. 
"This introdoction, however, of the fendal tenures into 
inland by William does not seem to have been effected 
immediately after the conquest, nor by the mero arbitrary 
will and power of the conqneror ; but to have been grad- 
ually estaUished by the Norman barons and others in 
sndi forf^ted lands as they received from the ^ft of 
the conqueror, and afterwards universally oonsented to 
by the great comunl of the nation, long after his title 
iras established. Indeed, from the prodigious slaughter 
of the English nobility at the battle of Hastings, and the 
froitlesa insurrections of those followers who survived, 
Budi numerous forfeitures had accrued, that he was able 
to reward his Norman followers with very large and ex- 
toisive possessions ; which gave a handle to the monkish 
historians and such as have impUdtly followed them, 
to represent him as having by right of the sword seized 
on all the lands of England and dealt tbem out again to 
his own favorites; a supposition grounded upon a mis- 
tak«i sense of the word 'conquest,* which in its feudal 
acceptation signified no more than acquisition. And this 
has led many hasty writers into a strange historical mis- 
take, and one which, upon the slightest examination, will 
be found to be most untrue. However, certain it is that 
the Normans now began to gain very large possessions 
in England; and their regard for the feudal law under 
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which they had long lived, together with the king's i 
mendatioiis of this policy to the English as the best way 
to put themselves on a military footing and thereby to 
prevent any farther attempts from the continent, were 
probaUy the reasons that prevailed to effect its estab- 
lishment here by law. And, thon^ the time of this 
great revolution in onr landed property cannot be ascer- 
tained with exactness, yet there are some circmnstances 
that may lead ns to a probable oonjectnre concerning it. 
For we learn from the Saxon chronicle, that in the nine- 
teenth year of William's reign an invasion was appre- 
hoided from Denmark ; and, the military constitotion of 
the Saxons being then laid aside and no other introduced 
in its stead, Qie kingdom was wholly defoiseless ; which 
occasioned the king to bring over a large aimy of Nor- 
mans and Bretons, who were quartered upon every land- 
holder, and greatly oppressed the people. This apparent 
weakness, together with the grievances occasioned by a 
for»gn force, might co-operate with the king's remon- 
strances, and the better incline the nobility to listen to 
his pr(^8fds for putting them in a posture of defense. 
For, as soon as the danger was over, the king held a 
great council to inquire into the state of the nation; the 
immediate consequence of which was the compiling of 
the great survey called domesdey-book, which was fin- 
ished the next year. And in the latter end of that very 
year the king was attended by all his nobility at Samm; 
where all the principal landholders submitted their lands 
to the yoke ot military tenure, became the king's vas- 
sals, and did homage and fealty to his person. This 
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ma.y possibly bare been the era of formally introdncing 
the feudal tennres by law" (3). 

§ 6. readal system extended to other objects by l^:al 
flotioiu. "In conseqnence of this change, it became a 
fmidamental maxim and necessary principle (though in 
reality a mere fiction) of oar Ei^Iish tenures, 'that the 
king is the universal lord and original proprietor of all 
the lands in his kingdom : and that no man doth or can 
possess any part of it, bnt what has mediately or im- 
mediately been derived as a giii from him, to be held 
upon feudal services.' For this being the real case in 
pnr^ original, proper feuds, other nations who adopted 
this system were obliged to act upon the same supposi- 
tion, as a Bubstmction and fonndatlon of their new 
polity, though the fact was indeed far otherwise. And 
indeed, by thus consenting to the introduction of feudal 
tenures, our Ehiglish ancestors probably meant no more 
than to put the kingdom in a state of defense by estab- 
lishing a military system; and to oblige themselves (in 
respect of their lands) to maintain the king's title and 
territories, with equal vigor and fealty, as if they had 
received their lands from his bounty upon these express 
conditions, as pure, proper, beneficiary feudatories. But 
whatever their meaning was, the Norman interpreters, 
skilled in all the niceties of the feudal terms, gave a very 
different construction to this proceeding; and thereupon 
took a handle to introdnce not only the rigorous doc- 
trines which prevailed in the dnchy of Normandy, but 
also such fruits and dependencies, such hardships and 

(8) 2 Bl. Con., 4U0. 
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serriceB, as were never known to other nations ; as if the 
English had, in fact as well as theory, owed/ everything 
they had to the bonnty of their sovereign lord. Onr 
ancestors, therefore, who were by no means benefidaries, 
hot had barely consented to this fiction of tenure from 
the crown as the basis of a military disdfdine, with rea- 
son looked npon these deductions as grievons imposi- 
tions, and arbitrary conclnsions from principles, which as 
to them, had no foundation in truth. However, this king 
and his son William Bnfns kept np with a high hand all 
the rigors of the feudal doctrines: but their successor, 
Henry I, found it expedient, when he set np his preten- 
sions to the crown, to promise a restitution of the laws 
of King Edward the Confessor, or ancient Saxon sys- 
tem; and accordingly, in the first year of his reign, 
granted a charter whereby he gave up the greater griev- 
ances ; but still reserved tlie fiction of feudal t^iure, for 
the same military purposes which engaged his father to 
introduce it. But this carter was gradually broken 
throu^, and the fonner grievances were revived and 
aggravated by himself and succeeding princes, till in the 
reign of King John they became so intolerable that they 
occasioned his barons or principal feudatories to rise 
up in arms against him; which at length produced the 
famous Great Charter of Bunnymede, whidi, with some 
alterations, was confirmed l^ his son Henry III" (4). 
§ 7. Original incidenti of military f eada. The prin- 
cipal properties of original pure feuds were that they 
were gratuitous in theory at least ; were conferred by the 

(4) 2 Bl. Com.. Gl-61. 
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ceremony of liveiy and corporal iiiTestitiire in the prea- 
ence of the other vassals, that memory mif^t be had of 
the fact, natnre, and subject of the gift; were hdd nnder 
a personal pledge of homage, fealty, and protection, 
formally dedared at the time of the donation, which pre- 
vented any later transfer of either the lord's seigniory 
or the tenant's estate to another without the mntoal con- 
sent of both lord and vassal; bound the lord to protect 
the vassal in his possession, and if ousted to restore the 
lost property or give other of equal valne; bound the 
vassal to follow and fi^t for his lord in war, and attend 
his court in peace. These original feuds were purely 
military; but lost their simplicity and becune corrupted, 
when by degrees the tenants came to sublet parts of their 
holdings to others in unitation of their own t«mre, bat 
reserving a rent in agricultural service, produce, cattle, 
or money, instead of military service; and on the other 
hand, came to oommnte with their lords in like manner, 
making payments of money or goods as a snbetitnte for 
tile required military service. Fends began to be bought 
and sold, and came to be classed as proper and improper. 
"But," says Sir William Bladcstone, "as bo(hl as the 
feudal system came to be considered in the li^t of a 
civil establishment, rather than as a military plan, the 
ingenuity of the same ages, which perplexed all theology 
with the snbtility of scholastic disquisitions and be- 
wildered philosophy in the mazes of metaphysical jargtm, 
began also to exert its influence on this copious and fruit- 
ful subject ; in pursuance of whidi the most refined and 
oppressive consequences were drawn from what oiigin- 
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ally was a plan of simplicity and liberty, equally bene- 
fldal to both lord and tenant, and pmdently caleolated 
for their mntnal protection and defense" (5). 

8 8. XuddoitB of knij^ Bervioe temnre. The devel- 
opment of these oppressions will ai^>eaT by a review of 
the diief incidents of knight service tenure, in addition 
to those above mentioned, namely: aids, reliefs, primer 
seizins, wardship, marriage, fines for alienation, and 
escheat. The three andent aids required of the f enditory 
to bis lord were : To ransom the lord when captured ; to 
bear the expense of knighting the lord's eldest son, 
which could not be required till he was of snffident age 
to bear arms, fifteen years ; and to furnish the marriage 
portion for the lord's eldest daughter on her marriage. 
From these taxes no rank or profession was exempt, 
even the monasteries being required to contribute to the 
aid of their founder. OriginaUy these aids were mere 
gratuities by the tenant to his lord when- in distress; but 
in time came to be a tax demandaUe and not to be 
avoided; and besides these aids the lords came in time 
to demand also that the tenant should pay the lord's debts 
to his over lord, till the Magna Charta of King John de- 
clared that none but the three ancient aids should be 
demanded, wiiich was confirmed by statute in 25 Kdw. 
I (1297). This charts ^so provided that only reasonable 
aids should be demanded by inferior lords, and that aids 
taken by the king should be settled by Parliament; and 
by the statute of Westmin. I, 3 Edw. I, c 36, the amount 
of the aids payable to inferior lords was fixed at 20 shill- 

(6> X Bi. cms.. 61. 
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ing8 for each kni^t's fee, widdi was an amomit of land 
estimated to have a yearly valne of 20 pounds. 

A relief was a fine imposed by the fendal lord as a 
composition with the heir of his deceased vassal for 
reoogQudng and admitting him as sacoeasor, whidi cus- 
tom dates back to the time when fees were for life only 
or less. We are told that the English regarded these as 
the greatest grievance of military tennres, because they 
were based on an assumption of original gratnitotiB do- 
nation, which was not the fact with the Snglislu William 
the Conqueror fixed the amount of the relief at 100 shill- 
ings for each knight's fee, which, though not observed 
by his immediate successor, was re-established 1^ Henry 
I. What has been said applies to the tenure of mesne 
lords ; tenants in capite (who hold directly of the king) 
were required to pay a greater relief, called primer 
seizin, which was one whole yrax's profits of the land 
regardless of the value. 

These reliefs and primer seizins were payable only in 
case the heir were of age at the deatii of the ancestor. 
But if he were under age, 21 years if male, and 16 years 
and unmarried if female, the lord was entitled by the 
later feudal law to take the property into his possession 
as guardian in diivalry, and appropriate the whole 
profi,ts of it during the minority of the ward as a reason- 
able recompense for the services whidi tiie minor by rea- 
son of his age was incapable of performing. But when 
the heir became of age he was bound to pay the farther 
tax of half a year's value of the land for suing livery or 
onsterlemain; and also, if a tenant in capite of a knight's 
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fee, he was then further oompellable to take npon him the 
order of knighthood or pay a fine to the king, an ex- 
pedient resorted to l^ Queen Elizabeth and other Bover- 
eigns as a means of raising money. The lord had the 
rig^t alao to tender to hia ward if unmarried a smtable 
match, and appropriate to himself whatever anyone 
would pay him for the same, and if the ward refused the 
offer the lord conld recover the value from the ward's 
property. Marriage without the lord's assent amounted 
to a forfeiture «f double the value which anyone would 
pay the lord for the alliance. In feuds as a military in- 
stitution females could in no wise succeed to tiie inheri- 
tance because of their inability to perform the military 
service; and when they were admitted to the inheritance 
there was stnne reaaon in permitting the lord to have 
something to say as to who should be his tenant to per- 
form the service for her as her husband would, though 
there never was any excuse for the sale of the marriage 
other than as a means of revenue for the lords. The 
right to offer a spouse to the male heir seems never to 
have been demanded till the charter of Henry m pro- 
vided that heirs should he married without disparage- 
ment; from which failure to designate the sex of the 
heir, the lords took the liberty to demand right of mar- 
riage of bars male or female. 

The excuse of demanding fines for alienation came 
&om the original confidential relation between lord and 
vassal, wherefore the vassal conld not put anotiier in his 
stead without the consult of the overiord, who took 
occasion to charge for sncfa consent what the contracting 
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parties wonld be wining to pay for it; bnt in iki^Iand 
these fines seem to have been taken only of tenants in 
capite. Another consequence of tennre was escheat; 
which was a reversion of the land to the over-lord upon 
the extinction of the blood of the tenant by his death 
without heirs of his blood, or by the civil oorraption of 
his Mood by conviction and attainder for treason or 
felony. 

From the time of Henry II the custom was gen- 
eral for the king to demand escuage or shield money in- 
stead of the personal service contemplated by the original 
institution of feuds ; so that this also became from that 
time another species of tax to which the feudal tenant 
was subject, first at the mere caprice of the king, bnt 
by the terms of the Magna Charta only on consent of 
Parliament; and l^ this degeneration of personal mili- 
tary servioe into a mere system of taxation, all the advan- 
tages of the feudal constitution were destroyed and noth- 
ing but the hardships remiuned. 

S9. Hardships d feudal torare. It seems indeed 
strange that a people of the spirit of the English should 
EM> long have endured oppressions so complicated and 
extensive ; and the explanation in part no doubt lies in the 
fact that avenues of escape were found through entails 
and conveyances to uses. But vrhea th^e avenues were 
effectually closed by the passage of the celebrated stai- 
ate of uses, 27 Hen. Yin, c. 10, and other statutes, and 
tiie establishment of the court of wards and liveries by 
Uie statnte of 32 Hai. Vm, c. 46, by which the greedy 
wrereign then reigning deugned to make more swift and 
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certain the collection of the tax, the harden became nn- 
bearaUe. A striking picture of the condition of the ten- 
ant in chivalry at this time is {pven in Blackstone'B Com- 
mentiuries, as follows: "The heir on the death of his 
ancestor, if of fnll age, was plundered of his first emol- 
uments arising from Mb inheritance by way of relief 
and primer seizin ; and, if mder age, of the whole of his 
estate daring infancy. And then, as Sir Thomas Smith 
very feelingly complains, 'when he came to his own, after 
he was ont of wardship, his woods decayed, houses fallen 
down, stock wasted and gone, lands let forth and plowed 
to be barren,* to reduce him still farther, he was yet to 
pay half a year's profits as a fine for suing out his liv- 
ery; and also the price or value of hia marriage if he re- 
fused such wife as his lord and goardian had bartered 
for and imposed upon him ; or twice that value if he mar- 
ried another woman. Add to this the untimely and ex- 
pensive honor of knighthood, to make his poverty more 
oompletdy splendid. And when by these deductions his 
fortune was so shattered and ruined that perhaps he was 
obliged to sell his patrimony, he had not even that poor 
privilege allowed him wiUiout paying an exorMtant fine 
for a license of alienation" (6). 

S 10. Abolitini of military teimzes. Finally, whco 
the crisis came in the breach between Charles I and his 
people, the court of wards and liveries was suspended by 
resolutkn of the House of Commons, Feb. 24, 1645 ; after 
whi<ji no feudal revenues were oollected during the whole 
oommonwealth ; and at the restoration of Charles II. 

(I) X Bl. Oom.. n. 
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1660, b^ statute 12 Car. H, c. 24, the conrt of wards was 
formally abolished, and aids, wardships, liveries, primer 
seizins, onsterlemains, valnes, tenures by knight service 
and escnage, and forfeitures of marriage, by reason of 
any tenure of the king or others, were totally taken away ; 
and all sorts of t^iaree held of the king or others were 
turned into free and common socage, save only tenures 
in frankalmoign, copyholds^ and the honorary services 
(without the slavish part) of grand serjeanty. 

§ IL Modem English tenures. By the abolition of 
knight service tenure the prominence of tenures in the 
law was very much reduced; but the reader must not 
assume that tenures were thereby abolished. On the con- 
trary all tenures were reduced to a few sorts, simple, 
burdenless, and well known in the law of England from 
the time of the Norman Conquest, in fact the socage ten- 
ures are apparently the old Saxon tenures; and they 
are of three principal sorts : Petit serjeanty, a tenure of 
the king by payment to him annually of some small im- 
plement of war, aa bow, arrow, or the like ; burgage, a 
tenure of land in any ancient borough by a certain rent, 
and peculiar in that lands held by such tenures usually 
descended to the youngest son to ezduaion of the older; 
and gavelkind, the tenure in Kent, most dearly of 
Saxon ori^n, held by rent certain, devisable l^ will at the 
common law before the statute of wills, descendable to all 
the sons together and not to the eldest, and not liaUe to 
forfeiture by escheat for felony. "To these must be added 
the tenure in ancient demesne, which is none other than 
toiure by certain rent of lands ori^nally held of the 
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crovn direct hj the king's rilleina; and tenure by copy 
of the manor conrt roll, called oop^old tenure, a tenure 
meanly deso^ided hut of an ancient house, being the 
holdings of the villeins of the andent manors, now en- 
frandiised by long neglect and the law's presumption 
in favor of liberty. For a villein might be freed by ex- 
press deed of mantunission, or impliedly by being sued or 
contracted with by his lord, and none would be presumed 
a villein without strict proof. Now the quality which 
pnts all these tenures in a class is the certainty of the 
rent due from the tenants, in which their tmure differed 
materially from the military tMiures, in which the ten- 
ants were called to serve as needed. It will be instructive 
now to compare these socage tenures with the military 
tenures before mentioned by enumerating their prop- 
erties, viz: Th^ were both held of a superior lord; both 
Bubject to a rent, or feudal return, these certain, those 
nncertun; both held by a mutual bond of fealty; both 
subject till the statute 12 Car. II, e. 24, to payment of aids 
to the over-brd ; both subject till that statute to the pay- 
m«tt of reliefs, but very different in kind, being 5 pounds 
(one-fifth of the supposed annual value) for a knight's 
fee, but for socage land a year's rent according to the 
tenure, be it more or less ; both subject to esdieat, except 
that gavelkind lands did not escheat for felony ; both ap- 
parently subject when held in capite to fines for aliena- 
tion, till such fines were entirely abolished by the statute 
above mentioned; and both subject to primer seiidns till 
these were abolished by said statute; but wardship in 
socage was to the next of kin of the heir who oonld not in^ 
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herit of faim, and be was called to acoount for the mean 
profits when the heir was of age; and the guardian in 
socage was also acoonntable to the ward for the value of 
any marriage contracted by him for the ward, whether he 
received anything for the marriage or not. 

§ 12. American tmnrei. By the royal charters, the 
lands of the colonies of Oonnecticnt, Masaachnsetts, 
Rhode Island^ and Virginia were granted to their pro- 
prietary lords to be held of the king by tenore of free and 
common socage as of the manor of East Greenwich, in the 
connty of Kent, and not in capite. The lands in Mary- 
land were likewise granted to Lord Baltimore to be held 
by free and common socage of the king as of the castle of 
Windsor in the county of Berks. The other royal colo- 
nial diarterB were much the same. By the American 
Bevolntion the feudal services, if not before suspended, 
were abolished or enured to the states. In the western 
and central states there never existed any practical ten- 
ures in fact; and by statutes in these and the eastern 
states, where tennres existed before the Revolution, it 
has quite generally been declared that all tennres are 
abolished, and all titles are absolute ; bnt the terms of the 
feudal language are still used to designate the convey- 
ance, owners, interest, etc. 

Section 2. Hisroav of Restbaints on Aushation. 

§ 13. Strode for pnpetaitles. A promin^t trait of 
human nature is the desire to exercise control over per- 
sons and things, and to impress the will of the individual 
upon all persons present and to come; and this trait is 
manifested in the stmg^es of land owners during the last 



Dig,, z.d by Google 



HISTOBT OP REAL PEOPEBTT LAW 19 

thonsand years or more in tiie history of the Eaglish law 
of real property to create indestmctible, inatienable 
estates in land in perpetnity, and in the detennination of 
the courts doriog the greater part of that period to pre- 
vent the creation of snch perpetnities, as manifestly in> 
jnrions to the public in general and dangerous to society. 
It is also a eorions fact, that, while the whole conrse of 
the history of the law of real property is strewn with the 
wrecks of schemes devised to oonsonunate this desire by 
the best legal talent of each generation, without a single 
enduring success, the series of efforts has served to do* 
velop perhaps more fundamental and important doc- 
trines of the law than any other purpose that can be 
named. In the following subsections an attempt will be 
made to trace the course of this struggle from the begin- 
ning of the common law to the present time, noting as we 
pass the great fundamental doctrines of the law of real 
property developed In the course of the couflict. 

§14. Belatimi bcftween lord and toiant As ori^- 
nally constituted fends were inalienable, if for no other 
reason, because of the fact that the original donation was 
made and to be held by the tenant in consideration of 
personal services to be by him performed for the lord 
continually during the whole period of the tenure ; and it 
has ever been a fundamental principle of the law that 
when one makes a contract for personal services he can- 
not substitute another in his stead to perform the serv- 
ices, who may perhaps be less competent or skillful, or 
cot agreeable to tiie person to be served ; and in like man- 
ner, one who has agreed to perform a personal service 
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for one cannot, witfaont his consent, be required to do 
snch Berrioe for another. Bnt when b;^ the cormption of 
fende, a payment of money or goods was agreed upon as 
a Bubstitate for the personal services before performed, 
the relation lost its personal character, and the estate be- 
came in essence and in fact transferable so far as any ob- 
jection by the lord was concerned; and accordingly we 
find it established, immediately after this cormption was 
introduced, that if the tenant alienated the whole of bis 
land the alieaee would be tenant of the lord of whom the 
land had been held, who wonid be compelled to receive the 
homage of the alienee (7). 

As & rule, however, the tenants preferred to sublet their 
estates to others, who wonld hold of them as they held of 
their over-lords, \diereby the fruits and advantages of tiie 
tennra wonld accrue to them instead of to their over- 
lords. The over-lords immediately discovered how this 
worked to their disadvantage, both by the loss of the ind- 
dental feudal advantages of the new toinres thereby cre- 
ated, and also throng impoverishment by the loss of the 
fruits of cultivation so that many times they oould not 
pay their does to their over-lords. To avoid this resnlt, 
it was provided by the Magna Charta of Uea. Ill (1217), 
c 39, that "no freeman from henceforth shall give or sell 
any more of his land bnt so that of the residue of tiie 
lands the lord of the fee may have tiie services due him 
which belong to the fee." It seems that the construoticm 
put on the statute by the courts and its operation in prac- 

{7} HaiUaad, Preface b> Bracton't Note Book, p. 1S4: Dlgbr, Hit 
toiT ot tlw iMM of R«al ProportT'. 77- 
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tioe were not very BatiBfaciorr to the oTer-lords. The 
better to secnre the desired results it was provided t^ the 
statute of quia emptores, 18 Edw. I (1290), c. 1, Hist 
tenants in fee mij^t freely alienate provided that the 
feoffee shall hold of the chief lord of whom his feoffor 
held, and should not hold of Jiis feoffor. In tbia attempt 
of the lords to secure to themselves the feudal advantages, 
tb^ r^noved the last semblance of restraint on aliena- 
tion imposed by reason of tenure ; and it has been impos* 
siUe since that statute for anyone other than the king 
(\^o was not within its terms) to create any new tenures 
in fee. 

S 10. Alienation nstnbied by the liffht of the hdr. 
The laws of Alfred the Great (890), oc. 37, 41, forbade 
the heirs to sell from their kindred land acquired t^ in- 
heritance, if the ancestor purchaaing it or the donor had 
provided against sndi transfer; and tMs remained the 
law with but slight alterations in the time of Henry 11 
(1154-89), as we leani from Glanville (book 7, o 1), hia 
<diief justiciar, ^e plainest and most manifeet meaning 
of a gift to "A and his heirs," is that the heirs are as 
mndi benefidaries of the donation as A; it is not to him 
alone; the words "heirs*' and "A" are co-ordinate, con- 
nected by the conjunction "and,'* which signifies in the 
clearest manner that A is not the sole donee, but only one 
of a class, appointed to take in succession ; for the donor 
must be taken to have intended that the donees should 
take in succession and not jointly; because heirs is a gen- 
eral word, comprehending all generations; and as all the 
generations do not exist at the same time, he oonld not 
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have intended that the7 woold take jointly. No one but a 
lawyer wonld doubt that the heirs were to take under the 
g^t; indeed, it would be difficult if not impossible to 
frame an expression which woold indade them more 
clearly than this one. But the notion that the heir had 
any rights direct from the donor, which conld not be de- 
feated, meant that the land most lie inalienable through- 
out all time to the last generation, a doctrine destructive 
of all liberty, enabling the dead and forgotten generation 
to bind the hands of the living throughout all time; a 
proposition too obnoxious to be tolerated, however 
plainly expressed. 

§ 16. Same: Effect of jndicial dednons. It may not 
be possible to specify the exact day on which this doc- 
trine was overthrown; but the last hop© of the heir as a 
purchaser under the original grant seems to have been 
blasted by the decisions of the courts in the early part of 
the reign of Henry m ; and it is believed that the leading 
case on the subject is William De Arundel's Case (8) de- 
cided in 1225, in whidi the facts were that Balph, the son 
of Roger, demanded of William De Anmdel several 
tracts of land, and alleged that they belonged to Roger, 
his father and his heirs, and that he was the heir. Wil- 
liam answered that he had it by descent from his father, 
who bad it to him and his heirs by the deed of said Roger, 
which he produced in court Ralph came and acknowl- 
edged his father's deed, but demanded the judgment of 
the court as to whether his father conld give all the land 

(8) BnMston'a Note Book, Cue 1064. 
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be held and reserve nothing to hia heirs. And because 
Balpb acknowledged the deed as bis father's, and it 
proved that be rendered all the land for himself and his 
heirs, it was held that William go discharged and that 
Bali^ be in mercy. The reasons for believing this to be 
the leading case are that the law was otherwise only a 
few years before, it was contended by Haifa's oonnsel 
then to be otherwise, the case was considered by Bractoo 
to be BO important that he included it in his Notebook as 
a noteworthy decision, and he declared that to be the set- 
tled law v^en writing bis text afterwards. Hub has 
been indisputable law from that day to this; and in ez- 
ponnding the effect of a ^ft to one and his heirs, Bracton 
says (book II, c 6, fo. 17) : "And so the donatory ao- 
qnires the thing given by reason of the donation, and hia 
heirs after him I^ reason of thdr sncoession, and the heir 
acquires nothing by reason of the g^t made to his an- 
cestor, because he was not enfeoffed with the donatory." 
In later times conveyancers, thinking this to be a mle of 
interpretation, have tried to make the intention clearer 
by expressing it to be "to A for life and after his death 
to his heirs;" but even in sncb cases Qie courts held that 
A took the irtiole fee, that the heirs took nothing unless 
by descent from A, and that it was a rule of law, not of 
constmction,that a grant expressly to the heirs of anyone 
will be given effect as a grant to him rather than to his 
heirs if he is given any estate of fre^old by the same in- 
stmment. This doctrine is known as the mle in Shel- 
ley's case, and its effect is folly oonsidered in the article 
on Title to Beal EJstate elsewhere in this volume. 
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{17. Fee oonditlMul ait oonmion law. In point of 
time, the next scheme to create an inalienable estate that 
came to grief in the courts, after the determination that 
the heir had no rights as a purchaser nnder a donation to 
one and his heirs, as above described, was the attempt to 
confine the donation to a life estate till the particular 
tenant, the original donee, should have heirs of his body. 
Hie logic of the scheme was this: If land is given to A, 
and if he has heirs of his body then to his hdrs, it would 
seeon manifest that the having of heirs of his body is a 
condition precedent to the enlargraaoit of the estate from 
a life estate to a fee. Till A has heirs of his body he has 
bat a life estate, he cannot sell more than he has, no one 
has heirs irtiile he lives, and Uius A wonld have no power 
to sell while he lived, and there wonld be no danger of 
his selling when he was dead. The reasoning of the 
sdieme is logical enougji; but when it came to be tested 
in court, very shortly after it had been held that a giSt to 
A and his heirs gave no rights to the heirs, it was held 
(which was a very strained and nnnatural constmction, 
made merely for the sake of defeating the intuition to 
tie the hands of the donee) that as soon as issue was bom 
to Che donee the condition had been performed, and by 
his feofiFinent he could disf^tpoint his issue, defeat the 
possibility of reversion to the donor for death without 
issue, and give to his feoffee an absolute fee simple. The 
otact date of this ruling cannot be given; but it must 
have been ecnne time in the early part of the reign of 
Henry HI, for when writing on the subject about 1256, 
Bracton (book Q^ c 6, fo. 17) says: *<If heirs of this 
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Und are procreated, they only are called to the inher- 
itance; and if a person so enfeoffed has farther enfeof- 
fed some person, he holds the feoffment; and his (tiie 
first donee's) heirs are held to the warranty, sinoe they 
can claim nothing except from the succession and the 
descent of parents ; altfaon^ it appears to some that tiiey 
were themselves enfeoffed at the same time with their 
parents, which is not tme. Bnt if he shall have no heirs, 
Qiat land shall revrat to the donor, throng^ a tacit condi- 
tion, even if there be no mention made in the donation 
that it shonld retom, or if express mention has been 
made in the donation. And bo it will hai^)«a if there 
have been at some time heirs and they have failed. Bat 
in the first case, where there has been no heir, the thing 
given toihe donee will always be a freehold and not a fee. 
Likewise, in the second case, nntil heirs have began to 
exist, it is a freehold ; bat when they have began to exist 
the freehold begins to be a fee." 

g 18. Tee tail. The displeaaore of the nobility at the 
snbtle constmctlon given by the coarts to the fee condi- 
tional at common law is manifested in the preamUe of 
the statute de donis, Westm. n, c. 1, 13 Edw. I, enacted 
in the year 1285 with the design to procore a more nat- 
ural construction in such cases. The statute recites: 
"Concerning lands that many times are given upon con- 
dition, that is, to wit, where any giveth his land to any 
man and his wife, and to the heirs begotten of the bodies 
of the same man and his wife, with such condition ex- 
pressed that if the same man and his wife die without 
heir of their bodies between them bc^tten, the laad so 
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given shall revert to the giver or hia faeir; in case where 
one giveth lands in free marriage, which gift hath a oon- 
dition annexed, though it he not expressed in the deed of 
gift, which is this, that if the hushand and wife die witb- 
ont heir of their bodies begotten, the land so given shall 
revert to the giver or his heir ; in case also where one 
givetb land to another and the heirs of his body issning, 
it seemed very hard and yet seemeth to the givers and 
their heirs, that their will being expressed in the ^t was 
not heretofore nor yet is observed. In all the cases 
aforesaid, after issne begottai and bom between them to 
whom the lands were given nnder snch condition, hereto- 
fore sndi feoffees had power to alien the land so given, 
and to disinherit their issue of the land, contrary to the 
minds of the givers, and contrary to the form expressed 
in the gift. And further, when the issae of snch feoffee 
is failing, the land so given ought to return to the giver 
or his heir by form of gift expressed in the deed, thong^ 
the issue, if any were, had died ; yet by the deed and feoff- 
ment of them, to \diom the land was so given upon condi- 
tion, the donors have heretofore been barred of their re- 
version of the same tenem^its which was directly repng- 
nant to the form of the gift. Wherefore our lord the 
king, perceiving how necessary and expedient it shoold be 
to provide remedy in the aforesaid cases, hath ordained 
that the will of the giver, according to the form in the 
deed manifestly expressed, shall be from henceforth ob- 
served, 80 that they to whom the land was givea nnder 
audi condition shall have no power to alien the land so 
g^ven, but that it shall remain nnto the issue of them to 
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whom it was given after their death, or shall revert unto 
the giver or his heirs if issue fail, either b^ reason that 
there is no issue at all or if any issne be it fail by death, 
the heir of snch issne failing. . . . And if a fine 
be levied hereafter upon snch lands it shall be void in 
law, "etc 

§ 19. FliMf forUddflO to bar entails. The determina- 
tion of the nobility to have ttieir attempts to create per- 
petuities respected, and not defeated by the courts by 
the subterfuge of giving ontrageons and distorted con- 
Btmction to deeds drawn for that purpose, is spoken in 
this atatate in no uncertain language ; and the judges did 
not at this time have the courage either openly to balk at 
givii^ effect to the will of Ftoliament so distinctly de- 
clared or to find other means of evasion. The lords who 
penned the statute had the foresi^t to see that resort 
might be had to fines to bar these entails, and declared 
Boch fines void for this purpose. The finea thus referred 
to were fictitious snits whidi had been brought by pro- 
poaed buyers from the earliest times against proposed 
sellers, alleging that the defendant had agreed to sell to 
the plaintiff the luid in question and had failed to per- 
form his contract. The defendant would appear and ad- 
mit the claim, Thereupon the court would order the trans- 
fer made ; and in this way the parties procured a perpet- 
ual memorial of the transaction in the records of the 
king's treasury — records, of which there was no occasion 
to fear any loss, and which by reason of their character 
were conclusive and admitted neither proof nor allega- 
tion to the contrary. The advantages of having such a 
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record of transfer, sacred against dispute, deBtrnction,or 
loss, can easily be appreciated in any ttmes ; bat in sncb 
turbulent periods of war, insurrection, and pillage, be- 
fore the days of poblio offices for recording land tities, 
tlie advantage was very mnch greater. In recent times 
a somewhat similar method of settling titles has been 
revived nnder the name of the "Torrens System" in a 
number of states. 

§ 20. Effect of Btatnte de donla. Before the statnte 
de donis was enacted it had been settled that if a man 
made a transfer of land with warranty to the pnrchaaer 
and his heirs for the seller and his heirs, the heir of the 
seller was bound to make good the warranty to the full 
extent of the property descended to him; and immedi- 
ately after the statute the courts held that if the donee 
of an estate within the statute (which was called an estate 
tail,) enfeoffed it to another with warranty for the feof- 
for and his heirs, the heir of the body of the tenant in tail 
making the grant mi^t recover the land from the feoffee 
or his heirs, but was bound by his ancestor's warranty to 
make good the loss to the feoffee or his heirs to the ex- 
tent of all the assets he had by descent other than estates 
tail. This proved but a very slight relief from the oper- 
ation of the statnte; and it was noticed during the next 
two hundred years that treasons were encouraged, as the 
tenants knew tiiat if they were convicted their estates 
could not be forfeited from their families ; creditors were 
defrauded, since if the lands might be sold on ^ecution 
the heir might thus be covinoualy defrauded; farmers 
were ousted of their farms leased from tenants in tail; 
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and children became disobedient and disTespectfiil to 
their parents, knowing that they conld in no wise be dis- 
appointed of the inheritance; wherefore these estates 
were jastly branded as the common grievance of the 
realm ; and by degrees more and more land came to be so 
held till nearly all the land of the kingdom was entailed. 
Yet the nobility, because of the immnuities above men- 
tioned, were so fond of the statute that the Honse of 
Lords resisted every effort to repeal it. 

§ 2L Oommon recoveries. The extent of the CFvil of 
entails being at last fnlly appreciated, and all hope of 
relief from Parliament being abandoned, a means of de- 
frauding the stnbbom statnte de donis was at last dis- 
covered in a oollnsive proceeding, whidi from its general 
use later to defeat entails came to be known as a com- 
mon recovery; and the cne to this proceeding was taken 
from some remarks dropped by the judges in Taltamm's 
case (8a) to the effect that the heir in tail would 
be BO barred; and the su^^estion being immediately 
acted on, the judges held that the heir in tqil was thereby 
barred; and since that time estates tail have been de- 
stroyed in that way whenever the tenant in possession 
has desired to destroy them. The snbstance of a com- 
mon recovery was this : Suppose A has an estate In tail 
to himself and the heirs of his body, which be desires to 
convey to B in fee simple absolute, and which A's heir 
of his body could of course recover of B or anyone else 
after A's death if A should make a direct simple convey- 
ance. Now, in order to bar A's heir- A agrees with B 

(8a) T. B. 13 Bdw. IV, 19 (1478). 
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that B shall sue A for the land, and alle^ tiiat the land 
already belongs to B abBoltitely; this being done, A ap- 
pears in court and says that he purchased the land of C 
(who ia the court crier or some other irresponsible felloT, 
and not at all the one from whom the land was acquired), 
whom he prays the court to summon to defend the snit in 
his behalf; C being summoned, appears and asks for a 
few minutes to confer with A, with a view to com- 
pTomise, which courts always favor; this being granted, 
the parties retire, and presaitly all but C return ready to 
proceed ; from C's default the court very naturally infers 
that he has no defease to offer, and therefore judgment is 
given that B is entitled to the land as he alleged; and a 
judgment is given in favor of A against C for the value 
of the land. Tlie courts held that this judgment against 
A was binding on his heirs, and that the judgment 
against C was an equivalent to the heirs for the land. 
This proceeding, invented to defeat estates tail, soon 
came to be one of the common, established, and unques- 
tionable methods of oonveyance. 

5 22. Conditions and limitatinis in restraint of alien- 
atitm. Even before the invention of common reooTmes 
efforts were made to restrain alienations in fee, or in tail 
with warranty, by inserting in the original gift a provi- 
sion that if the donee should attempt to alienate the 
estate so that it should not descend to his heirs, his estate 
should thereupon become immediately null and void, and 
that the land should thereupon revert to the donor or 
should remain over to another. If the provision were 
that on the happening of the event the land should revert 
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to the donor the provision nught be conatrned a condi- 
tion, in which case advantage could be taken of it I7 
entry hy the donor or his heirs if the provision shonld be 
held valid; bat if the estate on that event should be g^ven 
over to another, the proviso conld be given effect if at all 
only as a limitation, for none bot the donor or his heirs 
can take advantage of breach of a condition, for no others 
can make the necessary entry to take advantage of it 
Bnt the point it is now desired to consider is v^ether 
such conditions and limitations are wholly noil and void 
on grounds of pnUic policy, becanse they directly tend to 
create perpetnities, or indestractible inalienable estates, 
so far as they have any effect at all. As to this point 
there does not seem to have been any special distinction 
taken between conditions and limitations. 

§ 23. Oonditioiu restraining alienation ot fees. As to 
conditions in absolute rratraint of alienation of estates in 
fee simple, it has been said in the old books that before 
the statute of quia emptoree, 18 Edw. I. c. 1, which pre- 
vented the creation of tenure between the feoffor and 
feoffee on transfer in fee simply conditions in feoff- 
ments in fee providing for forfeiture to the feoffor apon 
any attempt by the feoffee or his heirs to alienate were 
valid, becanse of the possibility of reversiim to the feof- 
for, which was postponed and prejudiced by saeh aliena- 
tions. As the doctrine of freedom of alienation of estates 
in fee as an inseparable incident to such estates was 
established only a short time before the statute above 
mentioned, the statonent above made may very well be 
true, thou^ it is doubtful whether the conrts ever passed 
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on the qnestioD. However this may be, it seems pretty 
dear that such conditionB were never anstained after the 
passage of that statute ; and the reason assigned on the 
first discnssion of the qnestioa was that it wonld be ab- 
surd that one who has no possible interest in the property 
shonld restrain the feoffee of the power to alienate whidi 
is incident to his ownership. The point seems to have 
been discussed incidentally in argoment of cases on other 
qnestions as early as 1350 if not before, and as late aa 
149& one of the counsel in the case before the court 
started to argue that such a condition was valid, when 
he was stopped by the chief justice, who said the court 
would not listen to him argue this vain conceit, which was 
contrary to common learning and all the andrait prece- 
dents (9). Since that time we hear little or nothing in 
favor of the validity of such absolute conditions. Condi- 
tions or conveyances in fee against alienation by the 
grantee during minority, or to a particular individual, or 
the like, are valid to this day. 

§ 24. Same: Estates tail. It was over estates tail 
that the principal battle was fou^t as to the validity of 
general conditions and limitations in restraint of aliena- 
tion. Before common recoveries were invented the val- 
idity of such conditions seems to have been upheld, on the 
ground that what is wrong and contrary to law, as such 
discontinuance of an estate tail is, may be made a condi- 
tion to defeat the estate of the person doing the wrong 
and all claiming under him. After common recoveries 
were invented and recognized by law as proper oonv^- 

<9) T. B. 13 Hen. Til, Xi. 
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ances, conditional UmitationB apon an attempt to bar 
estates tail by common recoveries were introduced, and 
these were for a time held valid in the early part of the 
reign of Queen Elizabeth; bnt about the time of the close 
of her reign and a little after snch limitations were finally 
declaired void (10). In one of his prefaces to his reports 
Lord Coke took occasion to speak of this incident as fol- 
lows: "Then have I published in Mary Portington's 
case, for the general good both of the prince and country, 
the honorable funeral of fond and new found perpetui' 
ties — a monstrous brood carved out of mere invention, 
and never known to the ancient sages of the law ; I say 
monstrous, for that the natnralist saith, quod monstra 
generantnr propter cormptionem aliccjas principii; and 
yet I say hcxiorable, for these vermin have crept iuto 
many honoraUe families. At whose solemn funeral I 
was present, accompanied the dead to the grave of obliv- 
ion, but mourned not, for that the commonwealth re- 
joiced that fettered freeholds and inheritances were set 
at liberty, and many and manifold inconveniences to the 
head and all members of the commonwealth thereby 
avoided." 

S25. Oontiiigent remainders as restraints on aliena- 
tion. At the old common law no inconvenience was felt 
by reason of future contingent estates as a clog on the 
free alienation of the absolute fee in the land to which 
they pertained ; and this for two reasons, each sufficient 
in itself for practical purposes. In the first place, a re- 
mainder limited to the child of an unborn person was 

(U> Hsrr Portlncton-i Cue, 10 Coks. S6b (1614). 
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void, becaoBe it was limited on the double pomlnlity that 
there wonld be Bach a person bom (vhich the law would 
expect) and that such perBon when bom would live to 
have iBBue ; and this last possiUlity was regarded as so 
remote and uncertain and improbable that the law would 
not admit that an estate limited to a person not in exist- 
ence, and whose ever coming into existence was distant 
and problematical, could be valid, lliis principle ren- 
dered rfflQote future estates impossiUe. The other rea- 
son was that the ver^ existence and continuance of the 
contingent remainder required constantly till it came to 
possession a particalar prior estate, created at the same 
time with the remainder, by the same act or instrucoent. 
limited te begin at once and oMitinue till the remainder 
matured to an estate in poBBession; from this prindp'ie 
it followed as a necessary consequence that the remain- 
der was continually at the mercy of the tenant of the 
particular estate, who could at any time absolutely de- 
feat and destroy the remainder forever by merely de- 
stroying his own estate. If he wished to sell the land all 
he need do was to make a conveyance in fee, by whidi 
means he destroyed his own estate, and as a necessary 
consequence the remainder. Thus the purchaser ac- 
quired an absolute and uudefeasible fee. See the article 
on Title to Beal Estate, 8§ 37-39, elsewhere in this volume. 
S 26. Ijidestruotible ftature est&teB. During the rngn 
of Queen Elizabeth it was established that as a result of 
the statute of uses, 27 Henry Vm, c 10, and the statute 
of wills, 32 Henry VllI, c. 1, future estates could be cre- 
ated by will or by way of use without any particular 
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estate to support them or even to take effect in defeas- 
ance of any estate before limited ; and finally it was estab- 
lished in the case of Pells v. Brown (11) that these fntare 
estates conld not be abated, discontinned, or barred, by 
common recovery or otherwise. These points being es- 
taUished, it was manifest that a way had been opened to 
the creation of an insuperable clog npon alienation of es- 
tates in fe^ almost before the echo of Lord Coke's re- 
joicing at the mifettering of freeholds by Mary Porting- 
ton's case (1614) had ceased to ring in the ears of the 
people. Unless some limit were set to the time when 
these fntnre oontingrait estates might arise they ifiight be 
limited to begin in a hundred or a thousand years from 
the making of the conveyance, or at the end of many gen- 
erations, or on some uncertain future event; wherefore 
no one would venture to buy land limited subject to such 
estates, nor if he should could he be certain bow long he 
would be permitted to enjoy it. See the article on Title 
to Heal Estate, §§ 41-43, elsewhere in this volume. 

§ 27. Sole against petpetnities. The first great case 
which tended to set a limit to this time on the modem 
basis, was the Duke of Norfolk's case (12), In which the 
House of Lords of England in 1682 affirmed the opinion 
of Lord Chancellor KotUngham that snch future estates 
should be sustained if they involved no more inconveni- 
raice than such estates as had been allowed 1^ the com- 
mon law; sndi as gifts to infants, who in the nature of 
things could not alienate till they became of age ; or to in- 

(11) Cro. J&c, G90 (1620). 
(U) S Cbancerj Caaea, 1. 
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sane personB, who could not alienate during insanity, 
which might last as long as they lived, or in strict family 
settlement to persons in trnst for the isene of a mar- 
riage now to be celebrated, which estate mig^t remain 
tied up daring the lives of the parties to the marriage and 
the snbseqnent minority of their children, and these 
might be bom jnst before the death of their parents. 
The logic of this decision was worked ont and applied in 
the decisions daring the next hnndred years, as the basis 
of determining in each case whether the limitation was 
too remote; and the principle thus established has been 
stated in the form of a role, which has come to be known 
as the rule against perpetaities, which, with more pro- 
priety, might be called the rule against lemotenesH. It 
may be stated in some such form as this : Every futnre 
contingent estate limited to arise on an event that mig^t 
possibly happen later than twenty-one yeara and the 
period of gestation after the death of persons living at 
the creation of the estate is void the day it is created. A 
gift to A and his heirs for ever wonld not violate this 
rule, for it wonld take effect at once and last forever. It 
is not the duration of the estate but tbe commencement of 
it which may violate the rule. A gift to A and his heirs, 
but if he should die leaving no children surviving him, or 
in case any of them shonld survive him and they should 
die without issue surviving them before they should be 
twenty-one years old, then the land is given to B and his 
h^rs forever, would not violate this mie. A's estate is 
a present and not a future estate ; and so there is no room 
for application of the mle to that B's estate is not tim- 
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ited in violation of the rule ; for if he ever gets the land at 
all it will he not later than the lifetime of A plus twenty- 
one years and the period of gestation. But a ^ft to Bodi 
of the children of A as should live to the age of ttrenty- 
five years would be absolntdy void the day it was made, 
except as to such children of A as were then twenty-five 
years old ; for if he then bad a son of the age of twenty- 
fonr years and other yonnger children and nme older, it 
is clear that all these might die before becoming twenty- 
five years old, and a posthnmons child mlj^t be bom to A 
who might live to the age of twenty-five years; in whidt 
case, if allowed to take effect, this estate wonld arise 
more Chan the life-time of A pins twenfy-one years and 
nine months after the making of the conveyance. In wills 
the time is reckoned from the death of the testator. By 
statute in some states the nnmber of lives on whidi tiie 
estate may be contingent is limited to two or three. 
Section 3. Bibe of Estates Less than Fbeehoia 
S 28. rnndamental distinction between fteeholds and 
leaser estates. It is very hard for the modem man nn- 
accnstomed to the feudal tenures, society, and notions of 
property to get a true idea of what the freehold of the 
early common law was. ^e idea involved both the in- 
terest of the person in the land and his social condition. 
This is indicated by Britton'a definition (1292-1300) of a 
freehold as the "possession of the soil by a free man" 
(13). A villein conid not have a freehold; delivery of 
seizin of the land to him as of freehold by his lord 
amounted to an implied emancipati(Hi, and made a free 

(U> Brttton. 0. 11 
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man of bim. When in the oonrae of centuries the hold- 
ings of the villdnB acquired many of the properties of 
estates in fee, and came to be known as copyhold estates, 
simple estates of inheritance in copyhold lands were 
likened to a fee simple by describing them as estates as 
of fee. But originally a freehold was the possession of 
the soil by a free man holding for at least the life of 
himself or some other person. In reading this definition 
we mnst not fail to observe also that it was the posses- 
sion of the soil that constituted a freehold. This posses- 
sion conid be acquired and passed only by the formal cere- 
mony of livery of seizin, or its equivalent — a proceeding 
m a court instituted to pass or settle the right A free- 
hold was an interest in the very soil of the earth. It is 
this aspect of the subject wMch is to be emphasized to dis- 
tinguish the freehold from the tenancy for years, at the 
will of the owner, or by his mere suffrance. The free- 
holder had an intraest in the land itself, the t^iant for 
years had nothing but a contract or understanding with 
the owner of that land, by which he was to be allowed to 
occupy it for a stated time. He had no interest in the 
land, only a contract right with the owner, even though his 
contract was for 100 years. If that contract was broken 
by the other party his only remedy was a suit on the con- 
tract for damages; he had no way of recovering the land 
itself. If his contract was not in writing under seal he 
had no remedy at all originally; for the action of assump- 
sit, the remedy for breach of a simple parol contract, is 
of oanparatively modem origin. 
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§ 29. Orowth of the tenaar't raaMdies. The action 
of covenant, the action peculiarly appropriate at common 
law for breadi of sealed contracts, seons to have been 
invented to enforce leases. In other cases of action of 
covenant damages only were recoverable; bnt in actions 
on leases nnder seal in which the lessor had onsted the 
lessee daring the term the courts came very early to 
award the tremor recovery of his term as well as dam- 
ages ; which in this particular instance gave him the ad- 
vantages of one having an interest In the hind itself. 
This remedy was available only between the original par- 
ties, since others are not bound by their contracts ; there- 
fore, if the lessor sold the land, the lessee had no remedy 
against the purdiaser, except by action against the lessor 
for breach of his covenant, and restitution from the pur- 
chaser conld not be awarded. If the lessor sold and died, 
the lessee might sue the lessor's heir and recover dam- 
ages to the extent of any land descended to him. If 
strangers onsted him without the lessor's consent, the 
lessor might recover the land of them by assize of novel 
disseizin and so make restitution, if he would, to the 
lessee; bnt this action did not lie in favor of the lessee 
himself, for his possession was not a seizin sufficient to 
sustain it. 

To remedy this defect the action of quare ejecit infra 
terminnm was provided about 1225. Hie following is 
the form of this writ as pven by Bracton, writing about 
1260 (14) ; "The King to the sheriif (of such a county) : 
Greeting: If A j^ves proper security, summon B to show 

(14) Bracton, Book 4, e. 86. fo. 820. 
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cause why be ejects and keeps oat A from bo mncfa land 
'm sncb a township, which C demised to A for a term 
which is not yet expired, and within the said term said C 
sold the said land to B, by reason of which sale said B 
afterwards ejected A from the said land as be saith," etc. 
It will be obeerred that this action failed to give a com- 
plete remedy; it is by its form confined to actions against 
the lessor's grantees. Against the general ejector, ttie 
lessee was still without remedy. Where it was appro- 
priate the remedy was complete, for the termor recovered 
not damages only but the restitntion of his term also. 
This was another step in the direction of making the 
termor a qualified owner of the land, at least interested in 
it. However, this action was available against the lessor 
as well as against his assignee ; and we have not yet men- 
tioned the one fact which marked the greatest effect pro- 
duced by the introduction of this new form of action. It 
is this : Whereas before there was no remedy against any- 
one, not even the lessor, nnless there was a contract in 
writing, there is nothing about this writ which required 
that the lease should he in writing. It may be that ac- 
tions on oral leases or written leases not sealed were 
rare, bnt the fact that the remedy now existed against the 
lessor and his grantee to recover 'both lease and damages 
in every case of ejectment by them of a termor having 
any valid lease, not necessarily under seal, is very im- 
portant as to the scope of the remedy, and the nature of 
estate in the land created by a lease for a term ; for the 
natnre of the ri^^t in any case can properly be measured 
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only hy the remedy— the r«iiedy is the essence of the 
right 

% 30. Same (oontinaed). Ab against the mere stran- 
ger who ejected him the termor was still without rem- 
edy; and the first remedy we find against him was in the 
year 1371, when the new writ of ejectioue firmae (eject- 
ment from the &rm) was sustained ; which waa in the 
natnre of a writ of trespass. By this writ the termor 
could recover damages from the strai^^r for being 
ousted of his term; but he still had no recovery of his 
term itself, which was the really valuable thing, becanse 
be had no freehold. Therefore termors so ejected went 
10 the chancellor for redress. At this time the court of 
diancery was very aggressive in extending its jarisdio- 
tion, and qnictdy took this opportunity to grant against 
the lessor and his privies a specific performance of the 
covenant and damages also, and against strangers they 
granted to the termor a perpetual injoncUon that they 
shonld not disturb bis possession. The law courts were 
at this time very jealous of the growing jurisdiction of 
the chancellor; and therefore, in order not to lose their 
jurisdiction in this class of cases, they took occasion 
about 1450 to 1500 to fpve the ejected termor judgment 
for restitution of bis term from the stranger against 
whom he had brou^t this action of trespass in the form 
of ejectione firmae, as well as damages for the trespass ; 
and this restitution was awarded without any warrant 
for it in the writ nor demand for it in the declaration. 
We have now arrived at a point where the status of the 
termor as owner of an interest in the land is almost con^ 
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pletely reversed from what it waa three hundred years 
before. Instead of having only a contract with the 
owner of the land, on which his only remedy is an action 
against him for damages, he has become an owner of 
land, able to try the title and ultimate rifj^t even with a 
mere stranger to his contract of lease, and this, too, in a 
mnch speedier and simpler manner than conld be done by 
the freeholder himself with his dilatory and tedmical 
writs of ri^t. This new advantage of the termor was 
qoickly recognized by land owners who had qnestions of 
title to try, and it soon became the custom for them to 
make leases in snch cases for the mere purpose of getting 
the advantage of trying the title in ejectment. 

§3L Same (conclnded). And yet the position of the 
termor was not absolutely secnre. By the lessor procur- 
ing himself to be sued for the land by another claiming 
the right, and suffering jndgmoit to be rendered against 
him, which is a common recovery, it was held that the 
termor was bound by the judgment against his lessor in 
a suit to which he was not a party, of which he had no 
notice, and in wliicb he had no standing to make any de< 
fense; because it was assumed tiiat the owner of tJie fee 
had a greater interest in defending the title than the 
termor and represented him in interest and privity. It 
was not till the statute of 21 Henry VUI (1529), a 15, 
that the position of the termor as a land owner was made 
absolutely secnre. This enacted that, notwithstanding 
such recoveries, the termors should hold and enjoy their 
terms and leases against all such recoverees, their heirs 
and assigns, as if no such recovery had been suffered; 
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and if dispoBBessed mi^t recover the meiui profits b^r 
avowery or action of debt in like manner as their lessors 
might have done had thej not been parties to the re- 
covery. Thns the estate of the tenant for years became 
a complete estate, but to this day leaseholds are treated 
OS personalty which go to the administrator, like notes or 
promises to pay, and do not descend to the har witii the 
lands. 

§ 32. Bise of estates at will and from yur to year. 
Judge Littleton, writiug in his Tenures abont 1460-80, 
said that a "tenant at will is where lands or tenements 
are let by one man to another, to have and to hold to him 
at the will of the lessor, by force of which lease the lessee 
is in possession. In this ease the lessee is called tenant 
at will, becaose he hath no certain nor sure estate, for 
the lessor may pnt him ont at what time it pleaseth him" 
(15). The antiior then proceeds to say that the holding 
at wUl may arise by the tenant entering nnder an agree- 
ment for transfer of the freehold ^B^ch is void for want 
of recovery, or the like. He also adds that if tnmed out 
suddenly the tenant at will may return to remove his 
goods or to cultivate and harvest crops planted before the 
holding at will was determined. The law in this respect 
remained with little change until about one hundred and 
fifty years ago. In the year 1701 it was declared by the 
chief justice of the conrt of "K"iTig 's bench that the tenancy 
at will mig'ht be determined at any time by either party, 
subject to the liability to lose the rent for the quarter 
commenced if terminated by the landlord, and to pay the 

(U) uu I S8. 
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rent for the whole qnarter then miming Lf the estate was 
terminated by the tenant (16). Bnt in the year 1769 it 
was dedded by the same court that an action of egect- 
ment by the lord against the tenant at will was not main- 
tainable because the tenant at will liad not been given 
the necessary notice to quit six months before the action 
was commenced (17). And in_tiie year 1786 it was an- 
nounced by the same ooart that the law is averse to ten- 
ancies at will, and will seize any circnmstance snch as 
agreement for the payment of rent periodically to declare 
the estate to be one from year to year rather than at 
will; and that in this case the six months' notice to qnit 
must be given at least six months before the termination 
of the rent period, and that the estate cannot be termi- 
nated till the end of a rent period at which the landlord 
has signified his intention by notice to terminate it (18). 
The matter is now farther regulated by statute in 
all the states. 

Section 4. Chanqes in the Law of Tbansvkb of TnuB. 
§ 33. Andent tnagfer by livery. No branch of the 
law of real property has suffered more dutnges, and 
stands today at greater variance with its original posi- 
tion than the law of transfers. In every country where 
law prevails it is and always has been necessary to have 
some fixed formality in the transfers of land from one to 
another, in order to secure that certainty of grantor, 
grantee, estate, and thing granted, which are essential 

(1<) lATton T. Field, 8 SkUl, »I. 

(IT) Parker d. Walk«r t. Constable, > WIImd, ». 

(18) Right d. Flower ▼. Dutv. 1 Tenn, 1B9. 
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to Becnre the title from future dotibt and disimte, and 
which will guarantee that notoriety essential to en- 
able the public in general to know to whom to look 
oonceming the dealings with that land. Were our 
space not restricted it would be interesting to note how 
such things have been regulated in other systems of law; 
how "in former time in Israel, oonceming redeeming 
and concerning dmnfpng, for to confirm all things, a 
man plucked off his shoe and gave it to his neij^bor, 
and this was a testimony in Israel" (19) ; and how sneh 
things were done by the law of the Greeks and Bomans. 
But let us look at the law of inland. 

The only method of transfer originally valid by the 
feudal law, under which Ei^land was governed for cen- 
turies, was by actual corporeal livery of seizin of the 
land, which was accomplished in some such manner as 
this : The feoffor, lessor, or his attorney, together with 
the feoffee, lessee, or Ms attoruey (for this may as ef- 
fectually be done by deputy or attorney as by the prin- 
dpals themselves ia person), come to the land or to the 
house; and there, in the presence of witnesses, declare 
the contents of the feoffment or lease, on which the liv- 
ery is to be made. Origioally these witnesses were the 
vassals of the same lord or the t^iants of the same 
barony; and the invention of charters to perpetuate 
the more effectually the memory of the transaction was 
no donbt dne to the ezperi^ace that the witaesses soon 
died or at least forgot the details of the transaction. 
The transfer was quite as valid without any writing at 

(IB) Rntta. e. 4, t. T. 
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all. The parUes and witoeaseB being present, the f eofFer 
picked up a clod of the ground, or a twig of a liosh, or 
if it be of land containing a dwelling honse he took the 
hasp or latch of the front door into his hand, and turn- 
ing to the feoffee, done^ or lessee, said: "I mm d^ver 
these to yon in the name of seizin of all the lands and 
tenements contained in this deed." While the livery was 
being made the land shonld not be in Uie possesnon of 
any other, bnt all the traiants shonld go ont of the hoose 
and off of the land, so that the possession might be folly 
and perfectly delivered. The ceremony of livery being 
completed the purchaser would open the door and go in 
and shut the door again, to make snre that he had 8&- 
care possession; then he might open it and let in the 
others as his gaests. If the land lay in sev^al parcels in 
the same county, one livery at the capital mansion-honse 
was snfiScient for all the land in that oonnty ; bat if the 
land to be conveyed lay in several connties there mnst 
be a livery made in eadi oonnty; for every jury to try 
titles mnst be summoned of the freeholders of that 
connty, and the jnry oonld not inqnire what was done in 
another connty. If the land was ont in lease at the time 
of the transfer, the title of the feoffee was not complete 
till it was approved I^ the tenants acc^)tang them as 
their new lord, which might be by paying him the roit, 
doing fealty to him, or the like. Moreover, there must 
have been a livery for each tenant of a part at least of 
the land he held. What has been mentioned above is 
livery in deed and fact, bnt tiiere was also what was 
known as livery in law, which was t^ the parties going 
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in penon (for this oonld not be done by attorn^) in 
sij^t of the land, and the feoffor saying to the feoffee: 
**I give yon yonder land; enter and take posBeBsion." 
In this case the feoffee's title was not oomplete till he 
had taken actnal possession. 

This method of transfer was tolerable for a simple 
transfer among milettered people ; but it was wholly nn- 
snited to the transfer of lands subject to oomplicated 
conditions, covenants, bust, and the like ; wherefore re- 
sort was necessarily had at an early day to deeds and 
ofaarters to accompany the transaction and define the 
estates. 

S 3L KsAy tniufen vlthont liTery. In seeking for 
the origin of the idea that title conld be transferred with- 
out livery, we are taken back to a time when nothing 
can be asserted with assnranoe. The first instances we 
find of this sort are the cases of devises among the Sax- 
ons. Borne historians have asserted that lands were not 
devisaUe among the Saxons, except by virtne of a priv- 
ilege especaally granted with the original donation by 
the king or lord paramonnt, being what were known 
as "boclands" (book lands) aa distinguished from lands 
not held by special tJbarters. However this may be, it 
is fairly certiun that these were the first transfers with- 
out livery; and whether the devise was given effect 
merely by virtue of the devise, or derived its operation 
from the ori^al charter, we are bronght to the same 
resnlt — a transfer of an estate hy reason of a mere 
declaration of the owner that it waa his -mah that at 
some future time nnascertained, npon the happening of 
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an event spedfied (his own death, the death of his gran- 
tee testate, a livery to be made hy his executor, or the 
like), the title to the land shonld then pass frran the 
then owner to some other person, without any livery or 
other contemporaneons act to witness, pnUish, and prove 
the transfer. Though probaUy the common notion is 
that such transfers were first introduced through adopt- 
ing the doctrines of the courts of chancery into the law 
courts by virtue of the statute of uses, 27 Henry Vm, 
c. 10, the fact is that transfers without livery were ad- 
mitted by the law courts to be good in the cases above 
mentioned long before the recognition of uses by the 
law courts, and even before they had acquired any sys- 
tem and established rules even in the chancery. But 
while the judges recognized that the validity of such 
transfers had become established beyond question, they 
marveled at their being allowed in violation of the prin- 
ciples and reason of the common law. An idea of how 
such transactions were regarded by the law courts is 
conveyed by a remark of Onet Justice Babington of the 
court of common pleas in 1431, as follows: "The nature 
of a devise where lands are devisable is that one may 
devise that the land shall be sold 1^ his executors ; and 
this is good, as has been said, and is marvelous law in 
reason; but this is the nature of a devise, and devises 
have berat used at all times in this form ; and so one may 
have a lawful freehold from another who has nothing, 
just as one may have fire from flint uid yet there is 
no fire in the flint; and this is to perform the last will 
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of the devisor" (20). While these instanoeB of purely 
legal estates transferred without any livery at the time 
of creation of the state fnmiBhed ample precedent for 
tiie extension of the principle of transfer in the future 
hy mere declaration of the owner that sndi is his wish, 
it remained for the statate of uses, 27 Henry YIII, a 
10, enacted in the year 1535, to extend this principle by 
transplanting it into the law with the whole code of rules 
worked oat by the court of chancery in developii^; the 
doctrines of uses, the fnndamental maxim of wMcb was 
that the use follows the consideration except as execnted 
with transmutation of possession on a different inten- 
tion. We must therefore now go beck to toioe the de- 
velopment of the doctrine of uses and their establishment 
as legal estates. 

S 35. Origin and derdopment of the doctrine of ows. 
We are told that the Franciscan friars had lands con- 
veyed to others to hold to their use as early as the reign 
of King John (1199-1216), because the roles of their 
order did not permit them to own iMTOperty; but the gen- 
eral introduction of the practice is credited to a later 
period, when the statute de religiosis, 7 Edw. I (1279) 
declared that any term for years, or other title to land 
whatsoever, conveyed to any iMshop or other religious 
person, should be at once forfeited to the lord of the 
fee, or on his default to the king; conveyances to the 
religions houses having been declared forfeited by the 
provisions of the Great Charter of Henry HE, o. 43 

(SO) FkriDCton T. DunO. T. B, 9, Henrr VI, itb. 
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(1217). To evade these statntea the detgy reBorted 
to taking conveyances to their nse. Sndi conveyances 
were not within the letter of the statntes and so not sub- 
ject to forfeiture. The tmst reposed in the feoffee was 
pnrely at his mercy at first, as there was no recognition 
of it by the law courts, and the court of chancery had not 
yet developed. Such conveyances were also made by 
dishonest debtors to defraud their creditors, and for 
many legitimate purposes. Later, when the chancellor 
began to take upon himself the jurisdiction to give relief 
in all cases in which there was no remedy in the law 
courts, resort was made to him for relief against sndi 
feoffees if they refused to devote the property to the 
nses declared in the conveyance to them; and he com- 
pelled the feoffees to obey the use. Before this time 
the only protection the feoffor or other person entitled 
to the benefits (called cestuy que nse) had was the honor 
of the feoffee, or such advantage as he might acquire by 
making the conveyance to a number of persons jointly 
instead of to one. When it became known that the chan- 
cellor would enforce observance of the use snch con- 
veyances became very common for many purposes, such 
as to provide for disposition of the estate after the 
death of the beneficiary (who could not devise the land 
by the common law, but could convey the land to be held 
to snch uses as he might appoint and then by will ai>- 
point the nses) ; or to provide for the issne of a mar- 
riage to be presently solemnized. During the wars in tiie 
reigns of Henry VI and Edward IV, known in history 
as the Wars ot the Boses, from the emUema on the 
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armor of the leaders, no man conld tell when his proper^ 
would be dedared forfeited for treason, no matter on 
which dde he aligned himself, for eadt side was alter- 
nately victorious; so, to provide against this nearly all 
the land in the kingdom was conveyed to a nnmber of 
persons to be held for the nse of the real owner. If the 
owner of the nse was declared a traitor and execated, the 
land was not forfeited, since it belonged to the feoffees, 
who wonld hold to the nse of his heirs. If one of the 
feoffees was declared a traitor, the land was held by the 
others by snrvivorship still subject to the appointed 
nses. 

§36. Varioiuinoidaitft of the doctrines of nses. Orig- 
inally nses were enforcible only against the feoffees them- 
selves, bnt in the reign of Edward IV the chancellor be- 
gan eofonang the tmst against the heirs of the feoffees 
and sach of their alienees as took with notice of the nse, 
or withont payment of value. The king from his sover- 
eignty, and corporations from lack of conscience and body 
to be taken in execution, could not be held to obey the 
nse. The lord taking by escheat from the feoffee, the 
huabaad or wife taking by curtesy or dower from the 
feoffee, were not bound by the use. The widow of the 
cestny que use took no dower of the use, the husband 
no enrtesy; it was free from feudal burdens, being held 
of nobody; if the cestny qne use was attainted his heirs 
took the use, or if he had none the feoffee held the land 
discha^ed of the use, and there was no escheat; his 
creditors could not reach his interest to satisfy his debts ; 
the feoffees might deprive him of the use by sale to an 
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innocent purchaser or by excluding him irntil he ahonld 
be compelled to sne in chancery; and in like manner 
might refose to make a transfer till the inroposed pnr- 
diaser should be gone, mUess a snit in chancery to compel 
the transfer eoold sooner be perfected. 

To remedy these evils, numerous statutes were enacted ; 
it was enacted that the creditors of the cestuy que nse 
might take t^e land on execution (21) ; the lord was given 
wardship and the feudal perquisites in general (22) ; his 
conveyance without the concurrence of his feoffees was 
made good and effectual (23) ; lands held by anyone to 
the use of another were declared the absolute property 
of the cestuy que nse upon the trustee becoming king 
(24). But these statutes did not suffice to remove the 
evils. The feoffees to nse could still sell to defrand the 
cestuy que nse, who oonld also sell ; and so it happened 
that one wonld sell to one, the other to another, some- 
times playing against each other, sometimes by colln-' 
sion to defraud the purchasers ; no one conid be sure of 
his title; farmers were onsted of leases taken bona fide; 
women lost their dower, men their curtesies ; lands were 
held to the use of aliens ; feoffments were made to fraud- 
ulent and secret uses. 

§ 37. Statute of naes. Anally a statute was passed, 
27 Hen. VHI, c 10 (1535), which, after reciting the above 
giievanoes and others, declared, that "for the eztirpiug 

(21) 60 Bdw. Ill, c. 6. 

(22) 4 Henry VII, c. 17; 19 Henry TU. c 16. 

(23) 1 Rich, in, c. B. 
(H) 1 Bicb. Ill, 0. 1 
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and extingaishmeat of all Bndi Battle practices feoff- 
ments, fines, reooTeries, and errors heretofore used and 
aconstomed in this realm to tiie sobversion of the good 
and ancient laws of the same, and to the intent that the 
king's highness or any other of his subjects of this realm 
shall not in any vise hereafter l^ any means or inven- 
tions be deoeived, damaged, or hurt, by reason of sneh 
tmsts, nses, or confid«ices,'* it was enacted "that where 
any person or persons stand or be seized, or at any time 
hereafter shall happen to be seized of and in any honors, 
castles, manors, lands, tenements, rents, services, rever- 
sions, remainders, or other hereditaments, to the nse, con- 
fidence, or tmst of any other person or persons, or of any 
body politic, that have or hereafter shall have any anch 
nse, oonfidenoe, or tmst, in fee simple, fee tail, for term 
of life or for years, or otherwise, or any nse, trost, or 
confidence in remainder or reversion, shall from hence- 
forth stand and be seized, deemed, and adjudged in law- 
ful sdzin, estate, and possession of and in the same hon- 
ors, castles, manors, lands, tenements, rents, services, 
reversions, remainders, and hereditaments, with their 
appnrtenancea, to all intents, constructions, and purposes 
in the law, of and in such like estates, as they had or 
shall have in Tise, trust, or confidence of or in the same; 
and that the estate, title, ri^t, and possession that was 
in such person or persons that were or hereafter shall 
be seized of any lands, tenements, or hereditaments, to 
file use, confidence, or tmst, of any such person or per- 
aoDs, or of any body politic, be from thence forth deariy 
deemed and adjudged to be in him of them that have or 
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hereafter shall have sncb use, confidence, or trust, after 
BtKJi quantity, maimer, form, and condition as they had 
before in or to the nse, confidence, or tmst that was in 
them." 

§ 38. EfTeet of statote of lues apcm titles. Oliis stat^ 
tite thus execrated the nse, that ia conveyed the possession 
to the use, and converted the use into posBeBsion, therein 
making the ceetny que use complete owner of the lands 
and tenements at law as well as in equity. It will he ob- 
served that by this statute uses were not abolished bat 
established and increased by the annihilation of the inter- 
TOiing estate of the feoffees to use and throwing the 
whole title upon the cestny que nse; bo that nsea are now 
1^^ and not merely eqnitaUe estates. The law courts 
now began to take cognizance of uses instead of sending 
the party to the chancellor for relief; and considering 
them now as a mere method of conveyance they adopted 
many of the rules concerning them that had before been 
established in chancery ; the same persons were capable 
of holding to oses, the same considerations necessary to 
raise them, and tb^ could exist only as to the same 
hereditaments as before. But in many respects they 
were now oitirely changed: the use, which was now the 
land itself, could no longer be devised, was subject to 
dower and curtesy, could no longer be alienated by the 
feoffees discharged of the ns^ and was not liable to 
escheat or forfeiture for the act or default of the feoffees 
to uses, because the estate did not rest in them for a 
moment but was wholly drawn to the cestuy que nse. On 
file other hand, the role of the chancery enforcing ob- 
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Bervance of directiouB as to the use at any time, wberel^ 
the feoffee might be required to hold for the nse of the 
feoffor for a time and then for the nse of another, or at 
some future designated time make a conveyance or permit 
a nse to certain named persons, now was soon recognized 
as a principle of law pertaining to nses ; wherefore, nn- 
like remainders, they needed no particnlar estate to snp- 
port them, might be limited to arise at any certain or 
uncertain fntnre time, without any prior estate or in 
defeasance of any prior estate. Bnt Gie design of the 
statnte to nnite the legal and equitable title indissolnbly 
in one person was soon defeated by one or two hasty de- 
cisions of the law courts, which held that the statute ^- 
ecuted only tiie first nse, from whidi it followed that if 
a grant was made to A for the use of B in trust for C 
the legal title stopped in B, who was required by the 
chancellor to permit the enjoyment of the profits to be 
taken by C. Li this way the whole system of nses before 
the statute as equitable estates cognizable only in the 
chancery was soon revived with ten-fold increase under 
the new name of trusts, which are to this day purely the 
creatores and subjects of the equity courts wherever audi 
courts exist. 

S39. Iffect ot statute of uses i^on oonreyancing. 
However, tha changes of greatest importance produced on 
the law of real property by the statute of uses related 
to &fl matter of conveyancing. It will be remembered that 
ori^nally livery of seiziu actually made on the land or 
in sifi^t of it was necessary to a valid transfer, and that 
ibe (mly clunge in this respect (except as to lands de- 



Dig,, z.d by Google 



56 HraTOBY OP REAL PROPERTY LAW 

visaUe hf special cnatom) made before the statute of 
uses wa« the eBtabUsluiieiit of the eostom of oonveyaDoe 
in a oonrt of record by means of fine, invented as early 
aa the reign of Henry 11 (1154-1189) if not before, and 
by the eimilar proceeding of common recovery, which is 
thonj^t to have been first need by the ecdesiastics in the 
reign of Edward I (1272-1307), to evade the statntes of 
mortmain. Bnt now, by virtue of the statnte of nses, 
which made the confidence before enforced by the chan- 
cellor a l^^al estate, it was possible to make transfers 
of estates of any sort in lands 1^ merely agreeing that 
the title should pass now or at some fntnre time, provided 
that agreement has a sufficient consideration to support 
it; and even without any consideration to support the 
use it was enforciUe if the title had passed out of the 
owner by any common law conveyance (livery, fine, re- 
covery, eto^) at the time he declared the use ; for he to 
yrbam the title had passed without consideration, subject 
to the agreement to hold to a certain use, had no standing 
to 0{^8e the nse and claim the beneficial estate to him- 
self. The only case, in which it ie intonded to state that 
the nse would not be enforced for want of consideration 
to raise it, is where the owner merely dedared the uses 
to which he would hold it and tiiere was no consideration 
to support the declaration. 

Another important change prodnoed by the statuto 
was the power it gave the vendor to mold the estate 
granted to suit the exigencies of his case. l%e utmost 
that the common law would allow in this respect was a 
condition inserted in the original conveyance by wliicii, 
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on specified events, the grantor or his heiiB mi^t re- 
enter and possesa themselves of hiB whole original estate; 
or a defeasance, vhich differed in aothiim; from a condi- 
tion except that it was not in the original conveyance, 
and that was void if not made at the same time with the 
transfer first made. On the other hand, a eonveyanee 1^ 
way of nse might merely declare that the uses thereby 
declared were subject to revocation, modification, etc., 
at a specified time, or at any time, hy the vendor or by 
any other person specified, and in such manner (deed, 
will, etc.,) as the deed creating the nse may anthori». 
Note that the condition or defeasance had to specify the 
terms upon which they should have effect ; bat in the case 
of conveyances by way of use, this mif^t be left to be 
determined by future desires and exigencies. Further, 
in the case of the condition or defeasance, the estate 
conld only return to the grantor or his heirs entire, for, 
on the defeasance or oitry for breach of condition, the 
grantor or his heir was in possession of the original es* 
tate ; but on the exercise of the power under the convey- 
ance by way of nse the estate mi^t be given over to 
another, or split up, or modified, as convenience might 
require. Thus was established the modem law of con- 
veyancing, and on this statute of uses the whole notion of 
conveyancing today depends, except that the idea has 
been extended and tnodified by various statutes enacted 
in each state of this eomitry. 

S 4a operation of nrioiu deeds vndar tii« itetate. 
The principal deeds operating by virtue of the statute of 
uses were the bargain and sale, the covenant to stand 
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seized, and the lease and release. The bai^ain and sale 
was merely the contract, whatever it was, which before 
the statute had sufficed to raise the use. For example, 
suppose that before the statute was passed A had agreed 
with B to sell him Wbiteacre for so much, which B had 
paid to A ; now, tvy virtue of the agreement and the pay- 
ment of the price, B became in equity and good con- 
science the owner; in other words, A was seized to B's 
use, and on B 's complaint the chancellor would compel 
A to make transfer of the legal title as he has agreed. 
What is the effect of the statute on this transactionf It 
simply makes the transfer for A which the chancellor be- 
fore the statute would have compelled him to make. A 
agrees to sell to B and B pays the price, that raises a 
use in B, and thereupon the statute conveys the legal 
title to the use, tarns the use into a legal title, and the 
land now belongs to B. Again, suppose that B owns land 
in fee and conveys it to A 1^ livery of seizin (as the cus- 
tom was before the statute) to hold to B 's own nse ; now, 
the minnte that the title passes to A holding for the use of 
B, the statute operates immediately to throw the legal 
title back upon B, and so would defeat the puriwse of the 
transfer ; bnt in this case the law courts allowed that if 
the feoffee had active duties to perform or equity re- 
quired it, the legal title mi^t remain in A, and the nse 
remain unexecuted by the statute to be protected and 
executed as a trust in chancery. 

The covenant to stand seized, as its name implies, had 
to be in writing under seal, and was valid only when the 
covenantor and benefidary were related to eac^ other by 
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blood or marriage or pcurtly by one and partly by tbe 
other; and if A should covenant with B to hold the land 
to the nae of A's son, wife, brother, father, brother's 
wife, son's wife, or the like. Upon the making and de- 
livery of the deed the title passed to the benefidary by 
virtue of the statute as soon as the use arose ; and the 
deed might provide that the use shonld arise in the fa- 
tore, as if made upon a marriage to the use of the child- 
ren of the marriage when bom. 

The lease and release were two deeds to make one con- 
veyance ; first, the lease, for a valuable consideration, by 
one seized would raise a use in the lessee, which the stat- 
ute would by a sort of parliamentary mag^e convert into 
an actual possession, and pat the lessee in an imaginary 
possession of the land he may never have seen and which 
may be miles away ; bnt this implied posseesion was held 
by the conrt sufficient to enaUe the lessee to take from the 
lessor immediately afterwards a common law deed of re- 
lease, which would pass the rest of the lessor's title to the 
lessee and make him absolute owner. To appreciate tbe 
log^o of this transaction it should be remembered tliat no 
liveiy could be made to one who had the posseBsion al- 
ready, and therefore a release to him was good at com- 
mon law without livery ; but no one could take a release 
unless he was in possession before he had the release. 
This double conveyance was invented to evade the enroll- 
ments act, mentioned in § 41, following. 

§ O.. Statute of enrollment of oonveyaiioes. As has 
been snggested before, there was no provision at common 
law for the enrollment of title deeds, so that one could 
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be Boze of not tosmg ;«oof of bis title, nor in purchasing 
could aflsnro himself by examination of any pnblic rec- 
ords that the person of whom he was purchasing had any 
title to selL lliiB was in part avoided in the dty of 
London and perhaps other places by spedal provision of 
the city's diarter or by andent onstom, providing for en- 
rollment in the office of the sheriff, mayor, or elsewhere ; 
and by resort to the coorta of record by oollnaive snits 
called fines and recoveries, for the sake of getting the 
matter on record, or to accomplish some other special 
purpose. Bnt when the statute of uses was passed it 
wap immediately seen that it gave great facility for 
TnwViwg a secret bargain and sale, perhaps by word of 
month only; and to prevent such secret transfers, it was 
raiaoted hy statute passed at the same session of Parlia^ 
ment, and known as the statute of enrollment, 27 Henry 
VIU, o. 1^ that no lands or tenements idiall pass or 
change, whereby any estate of inheritance or freehold 
shall be made or take effect by reason of any bargain 
and sale thereof, except the same be by writing indented, 
sealed, and enrolled in one of the king's courts of record 
at Westminster, or in the county where the lands af- 
fected lay, and the enrollment made within six months 
after the date of the writing. It will be noted that the 
statute applied only to conveyances of a freehold estate, 
and it has been suggested that peibaps the omission of 
terms for years was occasioned by the fact that the effect 
of the statute permitting termors to defeat fraudulent 
recoveries (mentioned in §31, above), which made such 
interests indefeasible, and was enacted only six years be- 
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fore, had not yet come to be generally^ appreciated. How- 
ever that may be, the fact is that the omissioii enabled 
secret transfers withont livery, by the lease and release 
invented for that purpose shortly after the statute was 
passed, which is discussed in S^f preceding. This 
statute has funuBbed the snj^stion for our American 
recording acts, which require all land titles to be re- 
corded or that they shall be void as to innocent por^ 
chasers whose deeds are first recorded. 
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TRAiraFBK OF TITLS TO BBU ESTATE. 

i t. OntUne (tf snbJeoL 1. Hie title to real estate is 
most oommonly transferred by; an act of conveyance done 
vith the consent of the owner. This happrais in the or- 
dinary case of transfer by deed or will, whidi is familiar 
to all. 2. nie title of the owner may, however, be trans- 
fared without his consent, for example, by a sale on 
ttzecntion to satisfy a judgment 3. The title of the 
former owner may not pass at all, and yet without his 
consrat his title may be ecctingnished and a new and 
original title may arise in anotHer. ^Riis happ^is when 
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B obtains title and A loses title beoanse of the rniming of 
the statute of limitations in favor of B against A. 
4. There may be cases where the land in qneetion had do 
former owner at all and where B derives a new and 
original title to it. This occnrs where accretions form on 
the shores of the sea, a lake, or a river and the riparian 
owner becomes the owner of the new-made land. These 
four ways in which title to real estate may be acquired 
will be discussed in the following artide (1). 

(1) Tnuiifera a.t de&th by Inteatate Boccanlon uiil the forma] requi- 
sites of transfer by will are treated In the article upon Bitatea of 
Decedents In Volume Til of this work. The eitatet createi by trmnsfera. 
whether by deed or will, are treated In the present arttelo (s«e 1 16, 
bdov). 
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PARTI. 

TRAmrsR or title witu oonseht of owmek. 

CHAPTER L 

POSH or OOXTSTAITOE AXD DBSORIPTIOir OF FBOFHBTT. 

S 2. Poli^ of the law in regard to traiufer of land. 

It is the policy of the law to allow owners of land the 
greatest freedom possible in carrying out their wishes 
regarding the transfer of that which belongs to them. 
Hence, any form of conveyance of title which expresses 
an intention of the owner to convey to another will be 
sufficient, except so far as certain formalities are posi- 
tively required upon particular grounds. These required 
formalities differ considerably according to the subject- 
matter of the transfer. 

§ 3. Sorraider by tenant to landlord. If a tooant is 
giving up his lease to his landlord so as to extinguish 
the tenancy, no formality is, apart from statute, required 
other tiian the expressed intent to give up the tenancy 
and the assent of the landlord to receive it The land- 
lord and tenant may meet casually on the street and 
npon a moment's conversation the lease may be gone and 
the tenant free to move out and pay no more rent The 
temptation to both landlord and tenant to commit perjnry, 
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whidi this aitnatioii f nmishes, has been deemed bo great 
that many legislatures have reqnired that the surrender 
hy a tenant to the landlord shall not be effected tmless 
evidenced by a writing, signed by the party against whom 
it is sought to enforce the surrender. 

But even tinder sudi acts a surrender may still occur 
by "operati(Hi of law" withoat a writing. Many are 
the niceties as to what is a surrender by operation of law. 
Thus, if the tenant accepts a new tenancy in place of the 
old, though for bnt a shorter and less advantageous term, 
the old lease is surrendered (2), So, if the tenant ^ves 
up possession to his landlord and the landlord accepts the 
possession, there is a surrender by operation of law (3). 
This last comes very near letting in all the evils which 
existed before surrenders were required to be evidenced 
by a writing and signature. For instance, the tenant 
appears and places the keys to the leased premises in 
the landlord's hands and says that he gives up possession. 
If the landlord assents and receives the keys, he cannot 
recover for the loss of rent during the balance of the 
lease. It may, of course, be very easy for the tenant to 
swear against the landlord that the landlord did aoe^ 
the possesBion. The temptation for some one to commit 
perjury is very acute. The only safe course is to do 
business with the tenant before witnesses or by letter, 
making it perfectly clear that the landlord does not accept 
possession, but that possession is thrust upon Mm 
against his will ; and that if he re-lets the premises it is 

(S) WUUcT ▼. OcuEb. Dyer, 140b. 
(I) Dodd T. AcUom, 6 )L A 0., «n. 



Dig,, z.d by Google 



CONVEYANCE 67 

merely to keep down the damages which the temmt may 
have to pay. See Landlord and Tenant, §§ 118-19, in Vol- 
ume V of tiiis work. 

S 4. Ttom for leu than one (or three) yeui. In every 
state short leases (from one to three years according 
to the statntes) are valid without a writing. No fonnalify 
is required in these oases, except either an entry upon 
possession by the tenant, or the giving of a consideration, 
however slight, by the tenant. 

S 5. Longer term for yean. Where the subject matter 
of the transfer is an estate for years, for the term of a 
year or more, or in some jurisdictions, three years or 
more (according to the statutes mentioned in § 4, above), 
the additional formality of a writing and signature by the 
party to be bound is required by statute. 

S6. Life estate m fee, in poiMmal posaesrion of 
grantw. If the subject matter of the transfer be a life 
estate or a foil ownership in fee (§ 17, below), which the 
transferor enjoys in actual personal possession (not 
m«rdy possessed by his tenant), there must be a writing 
signed by the tran^ravr. This is a statutory requirement. 
At common law the tranter of a frecAiold estate ( g 16, 
below) in the possession of the grantor was accomplished 
by livery of seisin, actually or symbolically putting the 
purchaser la present possession. See the article on His- 
tory of Beal Property, § 33, elsewhere in this volume. At 
present, in addition to a writing, at least one of two other 
formalitieB must be observed. Either the instrummt must 
have a seal, or the transferee must have ^ven some con- 
sideration, however small, in return for the transfw. 
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S7. Same: Is a seal neceuary? If the instniment has 
a seal, its effectiveness is principally dne to statntes, com* 
mon to moat jurisdictions where the law is founded upon 
the common law, which make sufficient and effective all 
conveyances which are sealed in addition to being in writ- 
ing and signed. Perhaps most courts would say, or have 
actually held, that the seal is indispensable. But this, it 
is believed, may be successfully controverted as a matter 
of logic in most jurisdictions, for the following reasons : 
The statutory provisions regarding the effect of a seal 
are not compulsory, but only permissive, leaving a con- 
veyance without a seal valid provided it were valid on any 
ground apart from modem statutory provisions. As an 
historical fact, an instrument without a seal was valid 
to pass title if founded upon a consideration, however 
slight, given by the transferee to the transferor for the 
conveyance, by virtue of the statute of uses of Henry 
VIII whidi became law in England in 1536. That statute 
is either expressly or impliedly incorporated into the 
laws of practically all the jurisdictions of the United 
States. It is true that there was a later statute of the 
same year, known as the statute of enrollments, which 
required a seal, but that was a statute which on its face 
was local to England and could not, and it is submitted, 
has not applied to or become incorporated into the law 
of the colonies or the different jurisdictions of this conn- 
try. It is a matter of f reqnent observation by laymen that 
an instrument of conveyance contains the recital of one 
dollar in hand paid by the grantee, and that this dollar 
is in fact never paid, and that where the conveyance is by 
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v&j of gift, no consideration whatever is paid. The effec- 
tiveness of this nntrae recital is due to the fact that it 
being a recital in a deed — that ia to say, an instrument 
under seal — it cannot be denied by the parties that some 
consideration passed, and since that fact cannot be de< 
nied, the conveyance may be valid and effective under 
the statute of uses of Henry VIII jnst referred to. By 
reason of this fact the recital has come down to ns as the 
result of many centuries of habit on the part of con- 
veyancers. Today, tinder onr modem statutes, the deed ' 
would be good with a seal without any consideration or 
recital. The modem deed containing the recital and also 
sealed is therefore sufficient both by reason of the statute 
of uses of Henry VJH and by our modem legislation 
respecting conveyances under seal. See S 41, below. 

§ 8. Vested ftitore Interesti. Sennioiui and remaiiiF* 
den. Suppose the subject matter of the conveyance is 
a futnre interest, as distinguished from a present one; 
and suppose the owner of land is not in possession, but 
a tenant of his is. The landlord then usually ia what ia 
called a "reversioner." He has a future interest It 
does not take effect in possession until the tenancy has 
expired. But it is a future interest which is subject to 
no contingency whatever, other than the terminBtion of 
the tenant's lease. So, if there is a life tmant in posses- 
sion, the owner may be what is called a reversioner or a 
remainderman (§ 31, below). In either case we will sup- 
pose that the owner's interest is subject to no contingency 
whatever, other than the termination of the life estate. 
All the future interests of the sort here described may 
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be tranafeired only by an mBtmment under seaL It ia 
Dsnally assnmed that snch an instmment must be signed 
also. In the middle ages where there was a transfer by 
the owner of the reversion or the remainder, the tenant 
in possession was obliged to attorn to or acknowledge 
the transferee before the eonveyance was valid and effec- 
tive. Bnt this is no longer a requirement of the law in 
England, and has not been since the reign of Qneen Ann^ 
and is not the law in any jurisdiction of the United States 
(4), unless it be by some carious survival 

9 9. Oontiiigent fntnre interests. Now suppose the 
actual possession of land he in A^ and B have a future 
interest that is subject to a condition precedent in form 
and in fact to its taking effect in possession, and that 
this condition is something other jh^n the termination 
of the preceding interest by its natural expiration. Thus, 
suppose after a life estate in A, there is a future interest 
in B, provided A dies without children him surviving. 
B's interest daring the life of A was not, apart from 
statute, directly transferable to one other than A by any 
form of conveyance, l^e same was true of other con- 
tingent future interests in real estate. In England by an 
act of 1845, and in many jurisdictions of this country, 
this prohibition on the alienation of future interests has 
been removed and the contingent futore interest, snoh as 
it is, is made freely alienable. 

Bnt these contingent future interests can be "re- 
leased," as it is called, to the person in possession, pro- 
vided the release be made by the person next entitled to 

(4) FBrrIn v. L«P9«r, S4 HletL »S. 



Dig,, z.d by Google 



CONVEYANCE 71 

the person in possession (5). The release ia in fonn 
nothing more than an instroment in writing and sealed. 
It is nsoally assmned that it mnst be signed also. As a 
matter of cnstom it is in the form of what is known as a 
qnit-claim deed. 

§ 10. Uraal fonn of ooDv^inoea. Variooi kindi of 
deeds. So far we have dealt only with the bare require. 
menta for transfers of title to real estate. The nsnal 
form of conveyance is a deed or instniment under seal. 
Long nsage has developed a somewhat stereotyped form 
of conveyance of real estate. Deeds are catalogued as 
"warranty deeds," "special warranty deeds" and "quit- 
claim deeds." The first have full covenants of war- 
ranty, which are elsewhere more fully explained (S 95, 
below). The second contains covenants of warranty only 
against the acts of the grantor. The last contains no 
covenants of warranty at all. Deeds, whether warranty 
deeds or qnit-claim deeds, are also catalogued as inden- 
tnres and deeds poll. The former are executed in dupli- 
cate and are properly used where by reason of the deed 
containing covenants by the grantee, it is proper for the 
grantee to sign. The identure is most commonly used in 
leases, which it will be observed, contain many covenants 
by the tenant The term indoiture is, of course, derived 
from the fact that formerly the two parts of a deed were 
executed on parchment and then severed upon an irregn- 
lar or identical line, so that by fitting the two parts to- 
gether upon that line they could be idoitified as duplicate 
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originals. Deeds poll on the other hand, are those exe- 
cuted only by the grantor. 

S 11. Differmt parfai of a deed. Bvery well drawn 
deed of conveyance has at least a sn^^tion of the fol- 
lowing parts: 

1. The premises: In a deed poll the premises are 
"Know all men by these presents, that I," or "To all to 
whom these presents shall come, Greeting I Know that 
I." Indentures on the other hand, recite that "This In- 
denture, made this day of by A. B., 

party of the first part, and C. D., party of the second part, 
Witnesseth." 

2. The recitals: After the premises follow the re- 
citals or introductory matter, preceded by the word 
"Whereas.** The statement of the consideration is also 
properly classed with the recitals. The making of re- 
citals in a deed must be done with care, because the par- 
ties are not permitted to deny the tmth of the recitals. A 
qualification of this may be stated with respect to the re- 
cital of the consideration. Neither of the parties can 
deny that some consideration passed, hut they are not 
bound by the particular figures mentioned as the consid- 
eration in the deed. 

3. Words of conveyance: These indnde (a) the 
description of the property granted ; (b) the words which 
indicate what estate is created; (o) the covenants for 
title; (d) the release of the wife's dower or husband's 
curtesy; (e) the release of statutory exemptions; (f) 
the witnessing clause, signature, and seal; and (g) the 
acknowledgment 
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SIS. Desoription of property granted. Competoat 
conveyancers spare no pains to see that the description of 
the property conv^ed is without ambigoity or oncer* 
tainty. It is often compared and re-compared with a 
faiown correct description in an abstract of title, or with 
a surveyor's description and plat. The reason for this is 
obvious. If the description is defeotive, the whole con- 
veyance fails. No other part of the instmment is so 
vitally important Bnt even if the description is not 
wholly bad, the conveyancer is blameworthy who allows 
any question of constmction or ambiguity to arise in re- 
spect thereto. Nevertheless, some often repeated dtffi- 
cnlties have arisen respecting descriptions and in respect 
to saeh difficnlties some more or less definite roles have 
been annoonced by the courts. 

§13. Same: Bmne mlee ot eoutaroetion. If the 
premises conveyed are described by lots and blocks in 
regularly laid out and platted subdivisions the description 
is according to the monuments of the subdivision dnly 
noted on the plat, and in the case of subdivisions properly 
platted by competent surveyors, very little qnestion as to 
description can arise. If, however, the premises must be 
described by metes and hounds, then it must be observed 
that if any conflict occurs between the monuments and 
the distances, or between the monuments and the courses, 
or the monuments and the contents, the monnments al- 
ways govern (6). If there is any conflict between dis- 
tances, conrses, and contents, there is no rule, bnt the 
words of the deed and all the surrounding circumstances 

(«) P«nuun T. WMd, e Hue Ul. 
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which throw light upon what the parties meant hy the 
words they used must govern. If the result is still in 
doabt, resort may be had to the mle that the deed will be 
conatraed most strongly against the grantor, and what- 
ever description will convey the most to the grantee will 
betaken. 

A ease which arises with oomparative frequency is 
this: A being the owner of "the northeast quarter of the 
northeast quarter of section ten," makes a deed or will in 
which he conveys or devises "the southeast quarter of the 
northeast quarter of section ten." He has no such pn^ 
erty as he describes and never had, and we will assume 
that it is proved that he never intended to acquire it 
Nevertheless, there is such a tract as is described. From 
all the surrounding circumstances it is clear that the 
"northeast quarter of the northeast quarter" was in* 
tended to he conveyed. Let us suppose that the grantor 
is now dead and that his heirs are claiming the northeast 
quarter of the northeast quarter as against the grantee or 
devisee. It seems clear that where there is some other 
expression in the deed or will which designates the land 
conveyed as "land which I now own," the courts are 
ready to find that the words actually used in fact describe 
the northeast quarter of the northeast quarter which the 
grantor or testator intended to convey (7). But when 
no such additional words appear, the courts, while clear 
as to what the testator meant by the words used, yet have 
difficulty in finding that the words used are such as will 

(7) Patch T. White. 117 V. B. 21(L 
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aotnally bear the meaning attempted to be imposed npon 
them. 

§ 14. Boundaries (m waton and tm wkjb. In many 
jnrisdictiona the ownership of the bed of rivers, even 
rivers navigable in fact, is in the riparian owner. If he 
owns on (me side only he will nsnally own only one-half 
of the bed of the stream. It is nsnal also, especially in 
mral districts, for owners abutting on the hi^way to 
own to the center of the highway, snbjeot to the rights of 
the pnblic to nse the strip as a highway. When the 
owner abatting on the river or the highway transfers his 
holding, it is very common either to leave it entirely am- 
bignons as to whether the foe to the middle of the way or 
river will pass, or else to nse language which would seem 
to positively ezclnde any part of the way or the river. 
In the former case the role is that the title to the center 
of the way or the river will pass. Thns if the grantor 
bounds the premises conveyed "along the river," or "l^ 
the river," or "along the way," the universal holding of 
the courts is that the title to the center of the river or the 
way will pass. If the grantor bounds "to an oak tree on 
the river," or "to a stake or stakes on the side of the 
way and thence along the river or along the way," it is 
generally held that the title to the center of the river or 
the way will still pass. Now suppose the grantor 
bounds "along the river shore'* or "aloi^ the side of the 
highway." Here the autlioritiee divide. In some juris- 
dictions the courts declare that the litenil meaning of 
the words must be followed, and that the expressions used 
are too strong to cause the title to the center of the 
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Btream or the higliTay to pass (8). In others, the eonrta 
insist that title to the center of the river or the way will 
still pass, and declare that even stronger expressions 
than the above most be nsed to prevent this result (9). 
This role is based upon the public policy which seeks to 
prevent leaving a title outstanding to some strips of land 
which are of no nse to the grantor or his heirs, except to 
annoy Uie grantee or bis heirs or assigns whenever the 
way is vacated or the river suddenly changes its course at 
some ranote time in the future. It may be observed tiiat 
the alteration of the natural meaning of a man's words in 
an instrument of conveyance on grounds of public pol- 
icy is generally dangerous and unjustifiable. While the 
authorities are not all harmonious, it is held that rules of 
construction which cause the title to the center of a way 
to pass apply even thon^^ the way is not a puUio way, 
but only a private way or intended way or street (10). 

(8) Starr ▼. CbUd, SO Weod. (N. T.) 149; 4 BlU (N. T.) I«t; Buck 
T. Squlen, n Vt 484. 

<9) Simper T. Luonla, 60 N. H. 301; Salter ▼. Joim, S» N. J. L. M9. 
(10) BisHU T. N»w Tork C«n. R. R. Co., X N. T. 01. 



Dig,, z.d by Google 



CHAPTER n. 

BSTATSa AHD nTTEaESTS OBEATED. 

S IS. Estatei created in both wills and deods oould- 
•red. While Fart I of this article is devoted primarily 
to the transfer of title to real estate with the oonsent of 
the omier, ezdnding, however, transfers upon the death 
of the owner by descent or by will, nevertheless, with re- 
spect to estates created the same questions arise in deeds 
and wills and are in both sorts of instruments settled to 
so large an extent fay the same roles, that it is advisable 
to treat the creation of estates in both instruments 
together. 

g 16. Classification (tf estates. Estates in real prop- 
erty u% commonly classified as follows: (A) Freehold, 
comprising (1) estates of inheritance [divided into (a) 
fee simple and (b) fee tail], and (2) life estates; (B) 
Less than freehold, comprising (1) estates for years, (2) 
estates frcmi year to year, (3) estates at will, and (4) 
estates at sufferance. A farther sabdivision of estates 
tail and of life estates will be found in S 20 and 5 23, 
below. 

A frediold is ui estate of uncertain duration, which 
may continue as long as some particular human life, and 
whidi is not temnnahle solely at the will of the grantor or 
owner of the reversion. See the article (m History of 
Beal Property, 5 28, elsewhere in this volume. An estate 
of inhwitance is a fre^old which on the death of the 
77 
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owner will descend to his heirs if undisposed of hy will. 
An estate for 1,000 years is not a freehold (save hj stat- 
nte), though much longer than a life, beoanse its dora- 
tion is not uncertain. An estate until A marries, or as 
long as he continnes to dwell in a certain place, is a free- 
hold because its duration is uncertain and it may also last 
as long as A's life. 

Section 1. Cbeation or Pbxsent Estates. 
§17. Fee simple Use of wcord "heirs." The most 
complete estate of ownership is known as a fee, or estate 
in fee Simple. It is a freehold in perpetuity. It was 
formerly necessary in a deed, after the words of convey- 
ance to the grantee, to add the words "and to his heirs," 
and if the word "heirs" was not used, only a life estate 
passed, no matter how clearly an absolute interest was 
intended and expressed (1). The rule was not quite so 
strict with respect to the creation of a fee simple in a 
will. There, if "heirs" was not used, a life estate was 
devised unless other words showed a contrary intent (2). 
Modem statutes have changed all this, so that a simple 
gift to A, whether by deed or will, prima facie is effective 
to confer a fee simple upon the grantee or devisee, and 
other words must be found to cut down the interest to a 
less estate. Conv^ances to modem business corpora- 
tions confer a fee without ihe use of any words beyond 
the name of the corporation. It is customary, however, 
to put after the words of conveyance to the corporation 
"and to its successors and assigns forever," so as to in- 

(1) Littloton, 1 1. 
(1) Co. Ut M), 10a. 
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dicate more clearly an intent to confer an absolnte 
interest 

S 18w Fee taiL A fee tail* or estate tail, is an estate 
which descends to ttie heirs of the body of the first 
grantee, and so on indefinitely to the brars of the body of 
each taker so long as any sach line of lineal heirs con- 
tinues to exist. As originally permitted 1^ the statute de 
donis of Edward I, it was absolutely inalienable by any 
taiant (holder) in tail for the time being, except for the 
life of that tenant in tail. During the fifteenth century, 
however, the English oonrts found a devious way of en- 
abling the tenant in tail to turn the estate tail into a fee 
simple. By English legislation of the nineteeoith cen- 
tury this method was simplified. In such jorisdictions of 
this country as still permit estates tail, a simple convey- 
ance in fee by the tenant in tail will operate to transfer 
a fee simple. In most states statutes, which began in 
this country about a century ago, abolish estates tail ea- 
tirely and declare that whatever would have been an 
estate tail according to the rulee of the common law, lAiall 
be a fee simple. Other statutes provide that he who 
would have been a tenant in tail by the rules of the com- 
mon law shall have a life estate, and that on his death 
the remainder shall pass in fee simple absolute to the 
person or persons to whom the estate tail would on the 
death of the donee in tail first pass "according to the 
course of the common law." Under this latter form of 
act a very strange result has been reached. By the 
conrse of the common law an estate tail descended, if the 
tenant in tail had a son, or several sons and daughters, 
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to the eldest son. Snch was the "course of the common 
law." Under the above statute, therefore, it would log- 
ically follow that where an estate tail was created the 
tenant in tail would have a life estate, and, npon his death 
leaving a large family of children, sons and daoi^ters, 
the eldest son only would have the remainder in fee. 
Snch is the result actually reached under the Missouri 
statute (3). In this way the rule of primogeniture has 
by accident been preserved. 

§19. Same: Use of word "hdrs." By the common 
law of England it was an absolute requirement for the 
creation of a fee tail by a deed that the word "heirs" 
should be used, followed by any words of procreation 
which limit heirs to the lineal descendants of the trans- 
feree (4). In wills the rule was more relaxed, and it was 
not absolutely necessary to use the word "heirs," but any 
.form of expression which indicated an intent that the 
lineal descendant of the first taker should enjoy in in- 
finitnm, was sufficient to create an estate tail. These 
rules, it is believed, will be found to be still generally in 
force in this country. 

§ 20. C&asses of wtates tail. There were several recog- 
nized divisions of estates tail (5). An estate in general 
tail was to A and the heirs of his body. Any children of 
the grantee or donee by any lawful wife might inherit it. 
An estate in special tail was to A and the heirs of his 
body by B, his wife. Children of A by another wife, or 

(5) Fnuutt T. HamphreTB, 164 Ho. U6; BorrU t. Pas«, It Mo. 858. 
(4) Co. UL S0&, b. 

(6) UtUeton, || 13-19, 21-24. 
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of B by another hasband, conld not inherit it Estates in 
tail male were limited to male issue of the donee, and 
in tail female to female issne. These divisions might be 
combined, as an estate to A in general tail male, or one 
to A and B in special tail female. 

S21. IJfe eitatei. Any words expressing an intent 
to confer upon a grantee or devisee an estate for the life 
of the grantee or devisee, or for the life of another, will 
be given effect It should be noted, however, that life es- 
tates inclnde much more than estates for the life of any 
iadividnal, or the lives of any individuals, for if an estate 
is created for any uncertain period, which is not an estate 
terminable at the will of the grantor or reversioner, it is 
technically classed with life estates. Thus, an estate for 
80 long as the possessor shall please, is technically classed 
with life estates and not with estates at will (6). 

SS2. Life eitatw by implication. Difficult and im- 
portant questions arise as to whether a life estate has 
been created by implication. Thus, suppose there is a 
devise to B to take effect from and after the death of A, 
with no direct giii to A. Will a life estate be implied to 
Af The English judges of the eighteenth ceutnry and 
early part of the nineteenth century were much iaclined 
to imply the g^t of a life estate to A rather easily. As, 
however, they have become more exact in construing lan- 
gaage, a tendency has developed to restrict the earlier 
holdings. Within the last twenty-five years the higher 
courts in England have drawn the line very rigidly upon 
the implication of life estates in the circumstances men- 

(S) Beeaon t. Barton, 13 C. B. MT. 
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tioned. The role now seems to be that no life estate in A 
mil be implied where the gift "from and after the death 
of A" is to all the heirs of the testator and one outsider, 
or where the gift "after the death of A" is to all the heirs 
at law of the testator but one (7). lUhe implication of a 
life estate is restricted to the one cue where the gift from 
and after the death of A is to the heirs of the testator, 
and to them alone. The implication of a life estate in 
this one case is justified upon the ground that there is 
such an absurdity in the heirs who are expressly excluded 
until after the death of A coming in before that time, that 
a life estate must be implied to A in order to carry out 
the intention of the testator that his heirs at law shall not 
take until after the death of A. The role seems to be set- 
tled that in this one case the life estate will be implied, 
la all others, no matter how nearly they may approxi- 
mate the one case described, the English judges, at least, 
refuse to make any implication of a life estate. Ameri- 
can courts wonid probably be more inclined to rely for a 
different result upon a special context in the will (8). 
But see 8 § 76-77, below. 

§23. Olauiflcation of life estates. life estates are 
usually divided into two classes: (A) conventional (cre- 
ated by act of the parties), including (1) estates for the 
life of the grantee, and (2) estates pur autre vie (for an- 
other's life). (B) Legal (created by operation of law), 
including (1) curtesy, (2) dower, and (3) tenan<7 in 
special tail after possibility of issue is extinct. A grant to 
A for his life, wh^i conveyed by A to B becomes in B's 

<T) Ralph r. Carrick, 11 Ch. DIt. 878. 

(S) ADd«n T. Oerhard, 140 Pa. IGS; Holton t. White. 21 N. J. L. IM 
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possession an estate pnr satre vie (for the life of A). 
Estates by curtesy and dower are treated in §§ 137-38, 
below. Upon a gift to A and the heirs of his body by B, 
his wife, if B died without issue it is evident that the pos- 
sibility of heirs within the limitation is extinct, and that 
A's estate will now cease with his life. It is therefore 
for certain pniposes reduced to a life estate by operation 
of law. 

1 24. Estates for years, trom year to year, at will, and 
1^ sufferance. An estate for years was a grant for any 
definite period of time, long or short. An estate at will 
was terminable at the will of either party. An estate by 
sufferance is a mere holding over after the termination of 
a previous right to possession. Alt of these are fully 
treated in the article on Landlord and Tenant in Volnme 
y of this worb The estate from year to year needs a 
word of explanation. It is not improbable that at all 
times in all countries the leases of small renters have 
been made with the atmost informality. Formality coats 
money, and the cheap tenancy will not bear the expense. 
With ignorant or dependent tenants, the tendency is for 
the landlord merely to let them into possession at a cer- 
tain roital, with no terms as to the length of tenancy 
being specified. On its face this must be regarded as a 
tenancy at the will of both parties. Sncfa a construction 
of the transaction, however, may cause hardship to the 
ianant, for he may be put out of possession at any time. 
The English courts began very early to rule that when 
the tenant paid rent by the year or by any aliquot part of 
a year, as qtiarterly or half-yearly, the tenancy was one 
from year to year, and that neither the tenant nor the 
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landlord could terminate the lease without giving six 
months' notice before the end of any yearly period (9). 
In tiie absence of sndi notice the tenancy was continuons, 
and the traiant protected. See the article on History of 
Beal Property, S 32, elsewhere in this volume. Uore re- 
cently we have began to have the tenancy from mcmth to 
month, and even from week to week. These occor npon 
the taking of possession by a toiant and the paying of 
rent by the month or by the week, withont any stipula- 
tion as to the termination of the tenancy. Hie notice 
here required is a whole month's notice (10), or a whole 
week's notice, before the end of any monthly or weekly 
period. Sea the article on Landlord and Tenant, H 111- 
12, in Volume V of this work. 

§ 3S. The "inwiiBei" and "habendnm." Listmmenta 
granting or c(mveying estates in describing the estate 
created customarily contained wliat were called "prem- 
ises" and an "hab^idum." Thus, a conventional con- 
v^ance would read "to A and his heirs [these were the 
premises] to have and to hold to him and his h^rs for- 
ever" [this last from the words "to have and to hold" 
being caJled habendum]. T^e premises had, it is be- 
lieved, no special significance or efficacy in a will. Bnt 
when the premises occurred in a deed it was a rule of 
somewhat ancient and tei^mical character, that, if any in- 
consistency occurred between the premises and the hab< 
endum, the words of the premises must prevail. The ap- 
plication of this rule was to be found, of course, in in- 
formally drawn instruments which would read "to A and 

(») Rl^t d. ntmr r. Darby. 1 T. H. IBS. 
(10) SteBMU T. Bui, 40 N. J. L. 1S8. 
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biB beirs to have and to hold to A for life." Frequently 
there was moch to indnce the belief that the latter words 
expressed the real intent of the grantor. In fact, there 
is a natural inference that of two inconsistently expressed 
ideas the one contained in the clause which repeats in 
varied form what has gone before, is the one which really 
expresses the writer's intent. Snch a prindple is applied 
in coDstmini; inoonsistent clauses in wills where the two 
cannot be reconciled, and it is thought unnecessary to in* 
validate the whole on the ground of tmcertainty. The 
rule of law, however, with respect to the habendum in 
deeds seems to have been inexorable — in case of such an 
iuconsisteoK^ as that just put, the premises must pre- 
vail, and A would be entitled to a fee simple and not to 
a life estate (11). There has, however, been mndi relaxa- 
tion of this rule in this country, and our courts now seek 
to carry ont what appears to have been the really ex- 
pressed intent, with the result that the language of the 
habendum will not infrequently be found prevailing over 
the language of the premises (12). 

§ 26. Joint ownership. The only joint interests now 
in common use are joint tenancies and tenancies in com- 
mon. The joint tenancy has the attribute of causing the 
whole interest to remain in the hands of the surviving 
joint tenant when any joint tenant dies. Thus, if a con- 
veyance be made to A, B and C as joint tenants, and A 
dies, B and C are joint tenants of the whole estate and 
A's bars or devisees take notliing. When B dies C has 

(11) winter v. Qorauch, 61 Md. 180. 

(12) MUler r. Howani, 32T 111 SS2. 
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'the whole estate, and on C's death the title passes hf 
descent to his heirs, or hj devise according to his will. 
On the other hand, whou A, B, and C are tenants in com- 
mon, each has an undivided separate interest which npon 
his death be may devise, or which will pass to his heirs hj 
descent. It shonld be observed that one joint toiant dur- 
ing his life may alienate his share, and his alienee then 
becomes a tenant in common with the remaining joint ten- 
ants, who still remain joint tenants as between them- 
selves. The alienee mij^t then transfer back to his 
alienor, who then wonld be a tenant in oonunon with the 
other tenants. I^is was known as "severing" the joint 
tenancy. It was resorted to for the purpose of obtaining 
the benefits of the separate ownership which the tenancy 
in common afforded. 

Nowadays joint tenancy is nsnally desired where title is 
taken by a hnsband and wife, and where each desires the 
other to have the real estate in case he or she dies first. 
In snch cases it is most convenient to convey to both as 
joint tenants. Where, however, the grantees are hns- 
band and wife it may satisfy their desires to become ten- 
ants by the entirety, which is like joint tenancy only that 
there is no right of severance and one spouse alone can 
convey no interest without the joinder of the other. The 
nature of estates by the entirety and whether they can be 
craated, is considered in another place. See the article 
on Domestic Belations and Persons, § 36, in Vohime DI 
of this woric In making a conveyance to one or more 
persons it should always be specified whether the estate 
is to be a joint t&maioy or a tenancy in common. If noth- 
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ing IB stated the infereDce now is that a tenancy in com- 
mon is meant, though the old common law role was other- 
wise. To create a joint tenancy it is necessary therefore 
to say in terms that A and B are to hold as joint tenants. 
Conveyancers frequently add the words "and not as ten- 
ants in common." 

Other forms of joint ownership are co-paroeneiy and 
partnership. Co-parcenery is like t^iancy in common ex- 
cept that it must be created or continned by descent. Any 
other form of transfer tnms it into a tenancy in conmion. 
Partnership is a form of joint tenancy, the special char- 
acteristics of which are discussed in the article on Part- 
nersMp in Volume IX of this work. 

Section 2. Cbeation of Easehenhs. 

§27. Quasi easemmts. Closely associated with the 
creation of estates by deed is that of the creation of ease- 
ments in deeds transferring title to a part of the estate 
belonging to the grantor, while the grantor retains the 
balance. Suppose, for instance, that A is the owner of 
lots one and two and uses a way for his residence on lot 
one over lot two to the highway thus : 
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The way from lot one over lot two is not an easement, 
because of the unity of title in A. A caonot have an 
easement aver his own land. The nser, however, of the 
way in ocnmection with lot one and over the other is very 
properly called for convenience a qnasi easement, and lot 
one is the quasi dominant estate and lot two the qnara 
serrioit estate. See the article on Bij^ts in Land of An- 
other, §§ 30, 36, in Volmne V of this work. 

§ 2& OonTeyaaoe ct qawi dondnant estate. If A con- 
veys lot one to B, it is important that B have the same 
ri^t to nse the way over lot two that A always had. 
Otherwise he may have no access to the highway. The 
proper course for B to pursae is to require A in his deed 
expressly to grant him a right of way over a defined strip 
to the highway. It will be enough, however, if A grant to 
B as appurtenant to tot one "all ways as then used and 
enjoyed" (13). But it will not be a sufficient express 
grant of an easement to B to convey to B lot one "to- 
gether with all and singular the hereditaments and ap- 
purtenances thereunto belonging" (see note 13). Sup- 
pose, then, that A uses insufficient words to create an ex- 
press easement in favor of lot one over lot two. Under 
certain circumstances B will nevertheless have snch an 
easonent by operation of law without words. Thus, in 
the case put, if B upon taking lot one would be left with- 
out any ri^t of access to the highway, unless he has a 
way over lot two, so that the way is what may be called 
a way of necessity, B will secure the easement of the right 

(It) Sftundan T. Cliff, Hoore, 467. 
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of way by operation of law without worda (14). If in 
onr original case the way is not one of necessity to lot od» 
becanae of another highway at the back of lot one, still B 
will have an easement or right of way over lot two by 
operation of law, provided the way over lot two was in 
fact used continnomly and apparently by A before and at 
the time of the oonveyance to B (15). 

S2d, Oonreyaaoe of qoasi serrient estate. If A con- 
veys lot two to B, it is important for A himself to secure 
the grant of an easement to himself firom B at the time 
B becomes by Qie conveyance the owner of the quasi serv- 
ient estate. The safe and proper way to do this is to use 
a deed, in form an indenture, containing a distinct grant 
to the party of the first part of an easement over lot two 
by the party of the second part (the grantee of lot two) 
in favor of lot one, and then to have this deed signed and 
sealed by the grantee as well as the grantor. In this way 
the grantee B, by the same instrument by which he re> 
ceives title to lot two, dniy and propwly creates an ease- 
ment over it in favor of the owner of lot one. In this 
country, however, it is believed that sneh care and exact- 
ness in conveyancing is unusual, espedaUy in mral dis- 
tricts, and grantors Uke A are accustomed to execute 
deeds poll signed and sealed by themselves alone, merely 
reserving to themselves an easement over the lot con- 
veyed. The theoretical difficulty with this sort of an in- 
strument is that easements generally can be created only 
by instruments under seal or at least by a writing signed 

(14) Clark T. Cogn Cro. Ju. ITO. 

(16) uutinv.Hitnihr, mm. ess; WBttiT.K«]Hii,L.R.ec»i.i««. 
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by the person creating the easement Sinoe the real c^iar- 
acter of the transaction between A and B demanda the 
grant bat^ of an easement by the grantee, no easement can 
be created withont his seal and signature, or at least with- 
out his signature. In England this theoretical difficulty is 
insormonntable and the seal at least of the grantee is es- 
sential, and no easement is created by mere words of res- 
erratiou on the part of the grantor without also the seal 
of the grantee (16). In this country, however, the ef- 
ficacy of the words of reserratloa to create the easement 
in favor of the grantor is very generally recognized, al- 
though there is no seal or signature on the part of the 
grantee (17). One jurisdiction at least in this country 
gives effect to the words of resravation where there is no 
seal or signature of the grantee, only providing the user 
of the quasi easement existed at and before the time of 
the conveyance from A to B (18). 

g 30. Sune: Creation of easement by operation of law. 
Even, however, where no words at all are used the ease- 
ment may be created in favor of the grantor by operation 
of law. This occurs where the easement is one of neces- 
sHy (19). Where the easement is not one of necessity 
the English cases require that the user of the quasi ease* 
ment exist before and at the time of the conveyance by A 
to B, and that the user of it by A be oontinnous, apparmt 



(1<) Oal« on BaMments (7tli ed.). Tl. 

(IT) Higgerty t. Lee, G4 N. J. L. 580; Drnecker t. HcLansUln, Z36 
ni. iG7. 

(IS) Ashcnft T. Eutem R7. Co., 128 Uan. 19I. 

(19) F&cker y. Welsted, 2 Sid. 8», 111. 
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and reciprocal (20). This last element would exist In the 
case put if the right of way in question, instead of rtm- 
ning wholly on lot two, ran to the hi^way one^ialf on lot 
two and one-half on lot one — that is to say, along the 
bonndary line between the two lots. In this way the nser 
of the way would be reciprocal, i. e., the nser of the way 
by the owner of lot one wonld involve the user of the land 
of lot two, and the nser of the way by the owner of lot two 
would involve the user of the land of lot one. Many jn- 
risdictions in this oonntry require tiie same elranents (21). 
Tlie reason for requiring the element of reciprocal use in 
the case of implied reservation or grant back, and not in 
the case of implied grant, is that the deed most be taken 
most strongly against the grantor, and &aX he cannot be 
permitted ao easily to derogate from his conveyance by 
the creation of an easement in himself in the property 
granted as he can to grant an easement over his own land 
by implication in favor of the land granted. But many 
American jurisdictions hold that it is enough to cause the 
creation of an easement by operation of law in the 
grantor, if the quasi easement was continuous and ap- 
parent, thus refosing to recognize any distinction be- 
tween implied reservation and implied grant of an ease- 
ment (22). 

(20) Union UKbtenge Co. y. London Graving Dock Co., L. VL 
(1W2) 2 Ch. SET. 

<21) Ultchell V. Belpel, G8 Md. 261; WeUi t. G«rbutt, 182 N. T. 4)0; 
Tooth* Y. BiTCe, BO N. J. Bq. 686. 

(22) Powen t. Haffernan, 233 III. GST; Oelble t. Smith, IM Pa. 
276; Fremont v. G&Tton, ST Neb. 26). 



Dig,, z.d by Google 



93 TITLE OP HEAL ESTATE 

Section 3. Cbxation of FrmiBB Interebts. 

§ 31. OlassM ol fntnie interests. Ftitnre interests in 
land are those not at present enjoyed in actual posses- 
sion, but which may be, if at all, some time in the future. 
The future interests recognized by the common law were 
reversions, remainders, rights of entry and possibilities 
of reverter, and the marital rights of dower and curtesy. 
A reversion was the estate left in a party after he had 
conveyed away less than a fee, as in a transfer by X to 
A for life or for years. X has a reversion after the ter- 
mination of A'b estate. After a reversion has been thus 
created it may be transferred by X to another and will 
remain a reversion. A remainder was an estate created by 
the same transfer as a preceding estate and taking effect 
immediately upon the termination of that estate. There 
oonld be several saccessive remainders. A transfer by X to 
A for life, then to B for life, and then to C in fee, creates 
remainders in B and C. A right of entry and possibiUty 
of reverter were not estates, but were rights that might 
produce estates. A transfer by X to A in fee, on condition 
liquor is never sold on the premises, gives X and his 
heirs a right to regain the estate by entering on it for con- 
dition broken. A similar transfer to A until liquor shall be 
sold on the premises revests the land in X, without entry, 
as soon as liquor is sold. This is a possibility of re- 
verter. For dower and curtesy see §§ 137-38, below. 

§ 32. Vested and contingent fntnre interests. A re- 
mainder is "vested," as the phrase goes, if, ^roughout 
its continuance, A, or A and bis heirs, have the right to 
immediate possession, whenever and however the pre- 
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ceding cBtateB may detenuine (22a). Bcversions are 
always vested. No other fntnre interests are vested. 
Bemainders may be vested or contingent (see §§ 38-39, 
below). A transfer to A for life, or for ten years, 
then to B for life or years, and then to C in fee, 
gives vested remainders to B and C. There are no 
conditions precedent to their rights to immediate pOB- 
session as soon as the preceding estates end. B may die 
before A, and so never actually enjoy his life estate, bat 
this is only because bis life estate itself has come to an 
end. "Thronghont the continuance" of B's life estate 
there was no condition precedent to his right to posses- 
sion, except the existence of the preceding estate in A. 
A transfer to A and his heirs mitil B's marriage, and then 
to B, gives B a contingent remainder, ernbject to the con- 
dition precedent of his marriage. So, a transfer to A for 
life, remainder to the first son (now nnbom) of B. Until 
B's son is bom the remainder is contingent. As soon as 
he is bom it vests in him, and takes effect in possession 
at the end of A's life estate. Bights of entry and possi- 
bilities of reverter are, of course, always contingent 
interests. 

§ 33. Modem freedom to create fntnre interests. The 
alienability of future interests has already been some- 
what discussed (§§8-9, above). The more interesting 
and difficult question is how far future interests can be 
created at aU, so that the transferee who is to enjoy in 
the future will be entitled when the time arrives. At tlie 
present day the layman may safely start with the idea 



<aa) Onr, Rule Agalnit PerpetutUM (id ed.>, 1101. 
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that he can create any sort of fatnre intereet whidi he 
deaireg. The land ia his. It is his natural idea, con- 
firmed in him hy the spirit of the law today, that he can 
create anch interests in it as he pleases, subject only to 
restrictions imposed by modem pahlio policy (§§ 59-71, 
bdow). 

Thos, yon can transfer to A a fee simple, sal^ect to a 
condition of forfeiture upon the happening of which the 
transferor or bis h^rs will be entitled to possession agaia 
as the fall owner in fee (23). Such conditions of for- 
feiture are of everyday occorr^ice in the ordinary lease 
for years. Yon can give an interest to A, and then to B, 
and thai to C. A's interest may be a life estate or a term 
for years, with an interest after A's death or at the end 
of the term to B ; or B may take on the contingfflu^ that 
A die withont any child snrriTing him or npon any other 
contingency, with the exceptions hereinafter mentioned 
(S§ 59-71, below). A's interest may be a fee simple, and 
B 'a may take effect in &e event that A dies withont issn^ 
him surviving, or npon any other condition or contin- 
g^icy, subject to those exceptions. An interest may be 
conv^ed to B to take effect contingently or at a certun 
time in the fntnre, withont any previous interest being 
expressly conferred at all ; or A may be givoi a life estate 
for a term of years, and it may be provided that a year 
after A's d^ath B shall be entitled. 

§34. Same: Further illnstrations. Even stranger 
things than these may be done. Land may be trans- 
ferred to snch persons and in such estates aa A shall ap- 

<») Orar T. ChloMo, lUL a Bt P. R7-, 18> lU. 400. 
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point, and vpcok A 'a appointment the appointee ^rill take 
the title appointed. A rather striking nse of this pover 
of appointment was made in England, when land owners 
desired to retain the title to their properties free from 
the necessity of obtaining the wife's waiver of dower in 
case the land owner conveyed his estates daring the wife's 
lifetime. The resnit desired was obtained in this way: 
A, being the owner in fee of Blackacre, and about to 
marry, wonld, prior to the marriage, convey to himself 
in fee with fnll power to appoint by deed or will, and in 
defanit of appointment, to himself in fee simple. He 
then married. His wife became entitled to dower in the 
properly whidi he owned la fee simple, bnt npon his ap- 
pointment, A was not obliged to secure the wife's waiver 
of that dower, because the appointee took by virtue of 
the original instrument which created the power and this 
was made before A was married, and hence was not sub- 
ject to the dower interest of any wife (24). So, a title 
may be conveyed to A with power in the grantor to revoke 
at any time and, upon revocation, A will lose his title and 
the transferor will have it again. Land may be trans- 
ferred to A and his children bom and to be bom, and the 
children as thereafter bom will come in and share the 
estate. A land owner may even transfer to himself an 
estate. Of course there is no object in this nnless the 
transferor deores to create a power of appointment in 
himself, as in the example above ^ven, where A was seek- 
ing to cut his future wife's dower interest off, or unless 
he desires to confer npon himself a life estate with future 

(H) Bngdoi oa Fowen (Stli ed.), 141. 
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interests in others. The osnal case which one meets in 
practice Is where the ^antor conveys to his ciiildren, rft< 
serving to himself a life estate. In short, it seems as if 
every possible vagary in the creation of interests in land 
that a grantor or testor oonld think of mi^t he validly 
created — always provided, however, that there are ob- 
served certain limits to be hereafter m^itioned (§§ 59-71, 
below). 

§ 36. Early imptatanee of seisin of land. This great 
freedom in the creation of future interests which we en- 
joy today is a miiqne attribute of English law. It is the 
resnlt of an evolution in the English law of real prx^Mrty 
continning from the middle ages to the present time. In 
the middle ages when fendalism still prevuled in Eng- 
land, the seisin, or possession of land by one claiming a 
freehold (§16, above), was of very great importance. 
He who had it even had claims to consideration at the 
liands of the law as against one out of possession who 
today would he called the rightful owner. In other 
words, far more than today the person in possefisi(»i 
claiming a freehold, even wrongfully, was preferred to 
the rigbtf nl owner. The reason for this is not difficult to 
imderstand. The feudal system depended upon the ren- 
dering of the feudal services and the payment of the 
feudal dues by the feudal tenant in possession, l^e ex- 
acting of those services and dues could be enforced prac- 
tically only against those in actual possession of the free- 
hold. This possession or seisin, therefore, carried with 
it feudal bnrd«is. It was not unnatural, therefore, that 
what today we call the absolute ownership should be less 
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in^rtant; tiiat actual posseesion, nnder a claim of free- 
hold, and the performance of the feudal duties as more 
important; and that the law should protect the latter 
moch further than it does today. 

§ 36. Chreatioa of fotore fradiolda limited by necessity 
of lively of sdain. As liveiy of seisin (formal putting in 
possession — $ 6, above), was necessary to the transfer of 
a f rediold, X oould not directly transfer to A an estate for 
life or in fee to begin five years from that date. He could 
transfer a term of five years to P, followed by a free- 
hold remainder to A^ by making livery of seisin at once 
to P on behalf of A. A thus obtained a present seisin, 
and P was his tenant. Successive futnre estates after a 
freehold were not open to this objection, as the seisin was 
transferred to the first freehold tenant for the benefit of 
all succeeding estates created at the same time, and 
passed to each succeesive owner as he came into actual 
possession of the land. 

1 37. Feudal objections to creatton of fatore interests. 
While seisin was so important an element in the feudal 
system, it was natural that few, if any, future interests 
should have been permitted. It was natural that no fu- 
ture interest should bo permitted ^diich left a gap be- 
tween a present estate in possession and a futnre interest. 
Thus, if an estate were given to A for life, and five years 
after A's death to B, the estate in B was entirely invalid. 
During the five years there would be no one to perform 
the feudal duties, and, if this might be so for five years, it 
might be so for longer. It was no answer to this to say 
that the creator of the interests would have the right to 
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possessioQ during the interval, for, even it he had this 
right, there was no prohability that he wonld uerdse it 
and assume the feudal hardens for any snah temporary 
occupation; and, even if he did, the disorder likely to 
ensue upon his being forced at the end of tiie fire years to 
give tip his possession and seisin to the one next entitled, 
was to be avoided if possible. Hie feudal rule became 
firmly established that interests to take effect In posses* 
sion in the future after a gap were wholly void f rcon the 
start (25). If the attempted creation of estates were to 
A in fee and if A died without issue him surviving to B in 
fee, there was not a gap between the two estates, but a 
lapping over of the second estate upon the first This 
was objectionable from the feudal point of view because 
if the first taker took possesEdon and performed the 
feudal duties, there was a fair probability of trouble 
when his heirs at the end of his life were asked to ^ve 
up the estate to B. If A did not take possession and per- 
form the feodal duties for the possibly short and pre- 
carious term of his life, thai there was a gap in the seisin 
or possession and consequent failure of in the perform- 
ance of feudal services and dues. Haice, any future in- 
terest which overlapped npon or intermpted the preced- 
ing interest in possession was wholly void. It followed 
from these feudal principles that there could be no si^oh 
thing as the creation of a future interest by the ezerdse 
of a power, and that a conveyance to A and his children 
bom and to be bom, would be wholly ineffective as to 
diildren bom after the conveyance took effect. 

(26) Buckler t. Baiij, Cro. BL E86. 
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§38. Tested ftitore interests nnobjeotioiiable. One 
sort of fatare interest was, however, nnobjectionable. 
That was an interest after a life estate, which, by the ex- 
pressed provision of the creator of it, stood ready at all 
times during the oontinnance of the life estate to take 
effect in possession, whenever and however the preceding 
estate determined. This was a vested remainder (§ 32, 
above). Thns, estates might be created to A for life, 
with remainder to B and his heira. Here there is no pos- 
sibility of a gap between A's and B'a interests and no 
possibility of a lapping-over. B's interest stands ready 
to take effect, whenever and however the preceding estate 
determines. Thns, the objection of the fendal system to 
fntnre interests of the sort above described were avoided. 

§39. Introdnotion of ocmtingent ranalnders. Their 
destmctibUity. Snppose now that the interests attempted 
to be created were to A for life and then to A's eldest 
child if he reaches twenty-one. Here the interest in the 
child of A does not as expressly limited, stand ready at 
all times to take effect in possession whenever and bow- 
ever the preceding life estate determines, for if A dies 
before his (diild reaches twenty-one there wonld be the 
same sort of a gap as in the case first put. On the other 
hand, in the case first pnt there is the absolute certainty 
of this gap, while in the case of the interests limited to 
the eldest son of A if he reaches twenty-one, there is a 
chance that there will be no gap, for the son may reach 
twenty-one before the termination of A's life estate. Up 
to 1430 the feudal law refused to recognize the validity 
of the interest to A's eldest son in the case pnt, and held 
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it wholly void because of a poBsibility that a gap mi^t 
occDT. No doubt this wae in accord with the strict spirit 
of the feudal system. But by 1430 feudalism as a sys- 
tem was weakoied and declining, and the modem policy 
of carrying out the iutent of the landowner in creating 
estatm was gaining strength. In 1430, therefore, it is 
not surprising to find the rule promulgated that the in- 
terest in A's oldest son provided he reached twenty-one, 
wonld be valid providing the event upon which the in- 
terest was to take effect in possession happened before or 
at the time of the termination of A*s life estate (26). In 
short, the future interest was valid if, before or at the 
time of the termination of the previous life estate, it 
came into a position where it stood ready to take effect in 
possession, whenever and however the preceding estate 
determined; thereby becoming in all respects like the fu- 
ture interests which the feudal system had always re- 
garded as valid. In time the form of the nde was 
changed to this: The interest in the eldest son of A as 
put above would fail or was void unless the event upon 
which it was limited happened before or at the time of 
the termination of the preceding estate. This was fa- 
miliarly called the rule of destmctibilify of contingent 
remainders. The later historjr of this rule and its aboli- 
tion by modem statutes is hereafter considered 
(S§ 46-47). 

§ 40. Future interests created by tnuts before statute 
(^ Tues. Such, then, was the feudal law with regard to 
the validity of fntnre interests. It only remains in this 

(26) 21 Law Qaar. Rev. llg, 126. 
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bri^ historical sketdi tQ lifdicate how the future interest 
after a gap, or limited so jts X? overlap the preceding in- 
terest, which the feudal law ref^ed in any way to recog- 
nize, became possible by means 'of* ^usts before the stat- 
ute of uses of Henry VIII, and hdic-'itit^y became valid 
legal estates by virtue of that statute. '* •' _.-' 

While the feudal law of real proper^ waa'b^)|f admin- 
istered by the law courts of England in all its sti^titn^B, 
there grew np beside it find inimical to it, the pracU'ce.*^. 
creating trusteeships. The feudal 1^^ title was plaAct* 
in A, B, and C as joint tenants in fee, but they were di- 
rected to hold this legal title to the use of certain persons, 
or upon trust for certain purpose specified. At first 
these trusts were enforced by no secular authority what- 
soever, but, by the time of Henry VI, the king's authorit7 
as exercised by his chancellor, was used to compel the 
trustees to carry out the terms of the trusts. The scope 
and object of these trusts were numerous, and not to be 
described here. It is sufScient to say that the beneficial 
interests were not subject to feudal rules. Hence, where 
the trustees were directed to hold for the benefit of B 
after five years from date ; or for the benefit of A for life, 
and one year after A's death for B in fee; or for A abso- 
lutely, and if he died without issue him surviving, then 
for B absolutely; or where the trustees were directed to 
hold to such uses as the creator of the trust should by 
his last will appoint these truste would be carried out ac- 
cording to the intention of the creator of th^n, although 
as legal estates they were forMddw by the feudal rules. 
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S 41. Effect of fltatote of.tQtes (1536). In 1535 there 
was passed the statute oj^-ndes, which in sabstance de- 
clared that whaiever. a'-'trbBtee was seized of the legal 
title to the use of anc^fi'drj that other should have the legal 
estate to the ^jtHOf'that he bad the use or beneficial in- 
terest. Bj-thi^ Act what was, before the statute of nses, 
an equitable, ^tate or tmst, became a legal estate. There- 
fore, lih^re the land was conveyed to X and his heirs to 
the'niBe* of B after five years from date ; or to the use of A 
-.'^c^'Ufe, and one year after A's death to B and his heirs; 
after the statute of uses B had a valid legal estate begin- 
ning in the future, or taking effect after a gap, though in 
direct contravention of the principles of the feudal law. 
So, if after the statute of nses the conveyance was made 
to X and his heirs to the use of A and his heirs, but if A 
died without issue him surviving, then to B and his heirs, 
again B would have s legal future interest taking effect 
by way of interruption or overlapping upon A's estate 
and in direct contravention of feadal principles. But 
the landowner could dispense with the conveyance to a 
third par^, such as X, and could covenant to stand seized 
of the land to the nse of A for life, and one year after A's 
death to B and his heirs ; or for A and his heirs, and if A 
died without issue him surviving to B and his heirs; and 
by force of the statute in both cases A and B would have 
the legal estates limited, in direct contravention of the 
principles of the feudal law- To the validity, however, 
of a covenant to stand seized it was necessary either that 
the covenant should be under seal and in favor of a blood 
relation, or that there should be a money consideration 
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actnallj paid or expressed to be i>aid. It was bat a step 
from this to the mle of construction that any deed (under 
seal) pnrporting a direct conveyance to a blood relation, 
or, if not, containing the recital of a money consideration, 
was to be construed as a covenant to stand seized, if neo- 
essary in order to carry ont the expressed intent (27)'. 
Hence, if an ordinary deed such as is in nae today, under 
se^ and with the recital of a e<maideration of one dollar 
in hand paid, purports to convey an estate to A for life, 
and one year after A's death to B In fee ; or to A in fee, 
and if A die without issue him survivinj^ to B in fee; 
it may, if necessary to give validity to the estate at- 
tempted to be created, be read as a covraiant to stand 
seized to the use of A for life, and one year after A's 
death to B and his heirs; or as a covenant to stand seized 
to the use of A and his heirs, and if A die without issue 
him surviving to B and his heirs. Upon precisely the 
same reasoning, by the ordinary deed in common use 
today powers of appointment may be created, and, when 
the appointment is made, a legal estate by way of ap> 
pointment will be created. So, a deed purporting to con- 
vey to A and his children bom and to be bom, is valid 
to let in to the benefits of the conveyance after-bom chil- 
dren of A. For a full account of the effect of the statute 
of uses upon conveyancing, see the article on History 
of Real Property, §§ 37-40, elsewhere in this volume. 

§ 42. Effect of statute of wills (1S40). But this free- 
dom in the creation of future interests would have been 
still very much restricted had it been confined only to 

(27) Rm t. Tnuuner, 2 Will. 7S. 
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the creation by deed of Buch fatnre interests as the feudal 
law would not permit To the complete freedom in the 
creation of such fatnre interests it was necessary that 
the rules which obtained in conveyances inter vivos to 
nses under the statute of uses ^onld prevail also where 
the estates were created by wilL Tins was aocomplished, 
for no sooner were devises of land permitted by will, by 
the statute of wills of Henry VIU in 1540, than the same 
liberty with respect to the creation of future ioterests 
created by will was permitted as obtained in the case of 
oonveyaiioes to uses. 

Prior to the time of Charles II it is probable that the 
creation of fntnre interests such as were pr(^bited hy 
the feudal law were not common. About the time of 
Charles II, however, the beginnings of modem Engli^ 
oonveyancing began to appear and from then to the pres- 
ent time there has h^esn. a constantly increasing enjoy- 
ment of freedom in the creation of future estates. 

S 43. Olawifimtion of fatnre intereets arising under 
statates ot mm and of wills. Where a future interest 
took effect under the statute of uses just as a common 
law remainder would, that is, exactly at the determina- 
tion of the preceding estates, it was variously called a 
"future use," a "contingent use," and a "use by way 
of remainder," The same rules were applicable to it as 
to ordinary remmnders, induding, if it were contingent, 
its destructible character. When a future use of a freehold 
was limited to hegin in the future, or after a gap follow- 
ing some precedent estate, it was called a ''springing 
Qse." When it cut short a preceding estate by overlap- 
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ping it (§37, above) it was called a " shifting nse." Simi- 
larly, devises that ooold take effect like common law re- 
mainders did 80, with all the usual incidents of remain- 
ders, and were often called "devises l^ way of remain- 
der." Devises that conld not take effect as remainders, 
but were analogons to springing and shifting nses, were 
called "executory devises." 
Section 4. Modbbh Limttationb Upon CBBAnoK or Fn- 

TUBE EiBTATES. 

§41 Olasdflcatlon (rf' such limitations. Tlie principal 
obstacles to an owner's complete freedom to create fntare 
interests in land as he pleasee, today, are as follows: 

1. Some survivals from the fendal system of land law. 

2. Difficulties of constmction due to ambiguous language 
in creating complicated interests. 3. The role against 
perpetuities. 4. Bules making invalid conditions by way 
of forfeiture and restraints on alienation. These will be 
considered separately below, 

A. Feudal survivais. 
§ 46. Rnle in Bhtiley's case, lliere are still left as 
historical survivals from the middle ages some rules 
which are founded upon no sound public policy today, 
and which defeat the grantor's or testator's clearly ex- 
pressed intention. For instance, foimerly most famous 
—now moat notorious — the rule in Sheila's case, which 
dates back to the year 1324. That rale is that where a 
life estate is given to A, with a future interest to A's 
heirs (the use of the particular word "heirs" being 
necessary), the whole gift is construed as one "to A and 
his heirs," at once giving an estate to A in fee. In 1769 
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Lord Mansfield tried to turn this into a rule of conatmc- 
tion wUch would give way if the grantor or testator was 
sufficiently emphatic abont saying that he intended A to 
have only a life estate (28). Bat Lord Mansfield was 
overroled and the rule in Shelley's case remains what 
it always was, a rule defeating the testator's intent; and 
today no matter how clear it is that A is intended to 
hare only a life estate, if the mle applies, A will have 
the fee. In many states the rule in Shelley's case has 
been abolished by statute. Conveyancers, however, are 
apt to like it because by it inconvratient future inter- 
ests can be gotten rid of and an absolute title vested in 
a living person, usually of age, who has a marketable 
title to dispose of. 

g 46. Rule of destmctibility of ocmtingeat remainderB. 
By what is known as the rule of destmctibility of con- 
tingent remainders, if A has a legal life estate and B 
has a legal future interest after A's life estate, which is 
not to take effect in possession until a certain contin- 
gency has happened, which may happen either before 
or at the time of, or after the termination of A's life 
estate; then, unless the event happens at or before the 
termination of A's life estate, B's fntnre interest is void 
(§39, above). Thus, if a wife be given a life estate by 
will with a futnre interest to such of her children as reach 
twenty-one, and the wife dies before any child has readied 
twenty-one, the gift to the children is void ; or if the wife 
has a life estate and the gift after her death is to snch chil- 
dren of hers as survive her, and the wife's life estate is 

(U) Perrin t. Blake, 1 W. BL 671. 
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prematurely tenuinated before her death by being for- 
feited, the gift to her diildrMi will fail, Thia role also is 
of feudal origin and dates back to the fifteenth centary. It 
has been abolished in England wholly siace 1877, and in 
many states of the Union at an earlier date. Some courts 
have refused to apply it even in the absmce of stat- 
ute (29). Yet it is likely applied even today in jurisdic- 
tions where it has not been formally eliminated by the 
legislature (30). 

Of course, this rule of destmctibility of contingent re- 
mainders is a rule wbich absolutely and unequivocally 
defeats the intention of the testator or settlor. The case 
which resulted in its total abolition in England is striking 
proof of this. In ConlifFe t. Brancker the limitations were 
in substance to A for life and th^L to such of A's children 
as survived A and his wife B. A died first. An eminent 
English equity judge held that the g^ft to the children 
entirely failed (31). So great was the popular outcry at 
so harsh and unjust a rule that Parliament at once passed 
an act to abolish the rule of destructibility. 

S 47. Use made of role in resettling estates. If, how- 
ever, this rule be in force, it may at times be taken ad- 
vantage of to effect cottvenient results without doing in- 
justice to any one. Suppose, for instance, a testator de- 
vises the legal title of lands to his daughter for life and 
then to such of her children as survive her in fee. The 
daughter has a life estate with a contingent r^nainder in 

(!9) Harward t. SpaulillDg, 71 AU. 219 (N. H.). 
(30) Bond T. Moon. 236 HI. 678. 
(81) 8 Chan. Dfv. 8». 
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fee to her children. The reversion will descend in the 
meantime to the testator's heirs at law, who are, we will 
assume, the danghter and her brother. If then the dang- 
ler and brother will convey all their reversionary interest 
and the daughter her life estate to any third party, the 
life estate will **merge" (32) in the revision in fee and 
terminate pr^naturely before the death of the daoghter. 
The contingent remainder in fee in the children of the 
daughter will then be destroyed under the nanal rule of 
destmctibility. The third party will thus obtain the en- 
tire fee, and according, of conrse, to a previous arrange- 
ment, he will then proceed to re-settle the proper^ hy a 
conveyance to trustees with full powers of sale, etc, to 
hold for the braiefit of the daughter for life and then to 
such of her children as survive her in fee, and in default 
of such children, th«t to herself and her brother in fee 
equally as tenants in common — ^t e., exactly aa the bene- 
ficial interests were indicated under the will of the testa- 
tor. The only difference will be that while under the will 
the title was in impossible shape for purposes of aliena- 
tion or mortgaging to make improvements, imder the ro- 
settlement the trustees will have suoh powers aa will en- 
able th^n to deal to the greatest advantage with the legal 
title, either selling it, if a good price is offered, and in- 
vesting the proceeds, or mortgaging it to make necessary 
improvements, and otherwise having that control of dis- 
position which is frequently necessary to the profitable 
management of an estate. 

(13) Mergar l> tha ^Morptton of k lesi efltat« Into a creater when 
mid br the nine owner. 
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$48. Piendo feudal roles inTalidatinfffatiireinterHto. 
From nnfamiliarity with the history and principles of 
the law of fntare interests, coxirts even in recent times 
oocasionaUy promulgate rules which defeat the testator's 
or grantor's clearly expreBsed intention. Thns, some ro- 
81>ectable courts today, following a decision of Chancellor 
Koit of New Tork, hold that when the limitations are to 
A in fee, with a ^t to B if A dies intestate (i.e., without 
having transferred the title by deed or will), B's interest 
is absolutely void (33). No reason, either in history or 
logic, can be perceived for this arbitrary and unjastifiable 
role. At least one court has held that a conveyance by 
deed to A in fee, and, if A die without children him sur- 
viving, to B in fee, gives B no interest whatever (34) ; 
and the same court decided that a conveyance to "A and 
his heirs, bom and to be bom," likewise conferred no 
interest upon the after-bom children of A (35). Such 
holdings as these are also without justificatioo. 
B, Diffiadties of Construction. 

§ 49. OEUivloBiIy drawn InstramentB. The drafting of 
a coherent scheme of fntnre interests is a work of art, re- 
qniring very great experience and training. The inex- 
perienced or ignorant will raise in a few words trouble- 
some questions of eonstmction, which may result in mncb 
expense to the estate afterwards to settle. One of the 
shortest wills that ever came to the writer's attention 
raised the greatest number of difficult questions and was 

(U) Volfar T. Hemmer, 144 HI. SS4: Jacksra t. Robbu. 16 Joluu. 
(N. T.) S87. 

(Bt) Pklmer r. Cook, 15ft IlL 300. 

(SS) Horrli r. Caudle, 178 111. 9; Killer t. UcAIlster, 1»7 IlL 7S. 
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subject to the most bitter litigation. It was ezeeated b^ 
a mother who m^ely devised "all my proper^ to my 
son A, for life, and then, if he die without issne, to mjr 
heirs at law." Upon this will iha following qneetions 
arose: (1) Did Uie son take as one of the testatrix's 
heirs at law, if he died without issne (§5 57-58, below) T 
(2) Did "die withont iesne" mean die without issne in 
the testatrix's life or after her deatii (§§^3-5^ below)T 
<3) If "die without issue" meant die without issue aftw 
the testatrix's death, did it mean an indefinite failure of 
issne, so as to make t^e gift to "heirs" void for reonote- 
nesB as to the personalty, and give the son an estate tail 
as to the realty whi<di a statute wonld then turn into some- 
thing else (§§ 57-58, below) ? (4) If "die withont issne" 
did not mean an ind^nite, but only a definite failure of 
issue, was there a g^t by implication to any issue which 
the son might have, or did the property descend to the 
testatrix's heirs at law at her death, including the son if 
he died leaving children or issuet (5) If the issue of the 
son did not have an interest by implication, was it oon- 
tingent upon their surviving Uie son, or notf (6) If 
any implied gift to the son's issue were contingoit npon 
such issne surviving the son, conld that int«%8t, together 
with the gift to heirs of the testatrix if the life tenant died 
withont issue, be destroyed by the premature termination 
of the life estate by uniting it to the reversion to the testa- 
trix's heirs, pending the happening of the events upon 
whidi the future interests were limited (§46, above)? 
^e reader may not understand or appreciate all of these 
difficulties but they will peihape oonvinoe him that there 
are terrors evcu in a will of the fewest possible words. 
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S 00. Same: Tmtina iUnstraUoiu. The Instanoee of 
prominent lawyers, who have drawn their own wills so as 
to raise qnestions which were the subject of long and 
costly litigation to settle, are nnmerons. Samnd J. Til- 
den's will was the snbject of a great deal of important lit- 
igation in New York (36). A pnnninttat lawyer of Chi- 
cago a few years ago, who drew bis will in his own hand, 
after creating a tmst fond for the benefit of his wife 
during her life in a fifth of the eetate, then devised the 
residne of his property from and after his wife's death to 
his children. Thereupon ensued litigation as to whether 
the children oonid take immediately as to so much of the 
reddne as the wife did not have a life estate in, and only 
aftOT her death as to that which she did have a life estate 
in; or whether the distribution of the entire estate must 
await the death of the widow; and, if so, what became 
of the income of fonr-fifths of the estate in the meantime. 
Did the widow have a life estate by implication, or did 
the income pass as intestate property, not being devised 
at all; or should it accumulate and be added to the 
principal t 

A few of the more important and usual questions of 
construction whidi even good lawyers are apt to nuse in 
drafting deeds or wills are worthy of brief moition. 

S 51. Effect of words ot condition. The words "on 
condition*' are often so used as to make it ambignons 
whether an estate on condition is meant or merely a prom- 
issory obligation on the part of the transferee of the land. 
Suppose, for instance, the conveyance be made "on the 

(») Tlldni y. Green, ISO N. T. 19. 
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express c<»dition that the grantee shall not hnild apon 
the premises nearer than ten feet to the front lot line." 
Does this mean that the estate is subject to a condition 
of forfeiture npon the breach, or does it mean merely that 
the grantee accepting the deed with snch a olanse, agrees 
that he will not build nearer than ten feet to the front line! 
[The difference in result is very great The grantee can 
borrow money on his title in the latter case, but not usu- 
ally in the former — to say nothing of the difference be- 
tween the grantee having his title taken away from him 
and merely being sued to ^orce the agreement Yet the 
language is ambiguous. The court leans against its be- 
ing construed as a condition, yet the use of the word 
*' condition" stares the court in the face and makes it 
difficult to say that a condition of forfeiture was not 
meant 

It should always be made clear whether a condition or a 
promissory obligation is intended. If the former is de- 
sired always add a clause of re-entry giving the grantor 
in express terms a right to re-enter and forfeit the estate 
of the grantee in case of breach. If a promissory obliga- 
tion only is intended, omit the word "condition" entirely 
and put it plainly that the grantee covenants. Sometimes 
the pwint whether a condition or a covenant is meant is 
left ambiguous from design. The grantor knows that if 
he puts in a straight condition of forfeiture with a re- 
entry clause, the grantee cannot be induced to become a 
purchaser. The grantor then puts in all tiie words of con- 
dition he can without frightenii^ the parchaser, and, 
having sold his lots, holds an extra dab over liie pur- 
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chaser by musting that he may forfeit the title upon the 
breach of what be oalla a "condiUon." If this will not 
suffice he at least has a promissory obligation of the 
grantee which he can enf otx». 

S 52. Omditioiu of rarriTOnhip. Grantors and teeta- 
toiB in creating fntnre interests often fall to make it clear 
whether the fatore interest is to take effect at a specified 
time and subject to no other contingency except the ar- 
rival of the time specified, or only if the person who is 
to t^e survives that future tima Thus, suppose A be 
giv^i a life estate with a future interest to B in fee. If 
B is to take at all events and he die before A, th«i B's 
heirs or devisees will take in B's place at A's death, but 
if B is to take only if he survive A, then, if he die before 
A, his heirs and devisees can never take. There is no 
more fruitful source of litigation over questions of con- 
struction of wills than whether B is given an interest 
dependent upon his surviving A or not. All sorts of 
ambiguous phrases creep in owing to the testator or 
grantor contemplating that of course B will survive A 
and will take in that event, without remembering that 
events may turn out the other way; and that, if they do, 
it is necessary to make it clear what the testator or 
grantor intends shall happen. 

§ 63. Dlfflenltiei with fbe phzue "If A die without 
lifne." Qrantora and testators frequently, after a gift 
to A, make a gift to B in fee, provided "A dies without 
issue." This simple little phrase is filled with difficulties. 
First, there is the question what period "die" is to be 
referred to. Is it die before the testator's death without 
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issue, or after the testator's death without issnef If the 
latter, is it die without issue sarviTing at the death of A, 
or does it mean when A is dead without iBBne in any gen- 
eration hereafter, so that if A die today and his issue do 
not become extinct until the tenth generation hereafter, 
he will ODty then be dead without issue or hare died with* 
out issuef What the layman usually means is that "if 
A die either before or after the death of the testator 
without issue him surviving at that time." This should 
always be folly expressed, for a long line of English and 
American cases support a meaning to the expression 
"die without issue" which is contrary to the sense in 
whidi most testators probably use it. Thus, if the gift 
be of real and personal property to A for life and, if A 
die without issue, to B absolutely; "die without issue" 
means die without issue either before or after the testa- 
tor's death. But "die without issue" also has, under 
the line of decisions mentioned, been held to mean die 
without issue in any generation. This makes the gift of 
personal property to B void by reason of the application 
of the rule against perpetuities (§ 60, below). As to the 
real estate, another rale of construction applies which 
tnrns A's life estate into an estate tail and makes B's 
interest a valid futnre interest after an estate tail, but 
subject to be destroyed by A's turning his estate tail into 
a fee simple (§ 18, above). 

§ 54. Same: Statutory into^iretations. Of course, 
under the modem statutes in this conntiy which abolish 
estates tail, such rules as those just mentioned applying 
to real estate are utterly incongmous. Why ose an arti- 
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ficial mle which practically always defeats the testator's 
express intuition, for the purpose of prodndng an estate 
tail which a statute turns into something else, so that you 
obtain ultimately a result doubly removed from the testa- 
tor's e^resBed intentf Legislators in many states have 
seeo the abanrdity to whldi the old construction of the 
phrase "die without issue" results, and have passed 
statutes which declare that the phrase "die without 
issue" shall primarily mean a definite failure of issue in 
the first generation — that is to say, it will be equivalent to 
the phrase "if the first taker dies without issue him sur- 
viving." By this simple means all the difficulties above 
pointed out are avoided. The gift of personal property 
to B if A dies without issue is no longer void by reason 
of the rule against perpetuities. A's interest Is not 
turned into an estate tail so far as the real estate is 
conoemed, and B'b interest in the real estate is valid 
and takes effect at the same time as his interest la 
the personal property, if at alL In at least one state 
where no such legislation exists, the highest court has on 
severe occasions intimated that it would adopt as the 
regular rule of construction this meaning of "die without 
issue" (37). 

S U. Determination (tf daises. It is very common in 
wills to find gifts to a class, as a ^ft to the children of A, 
or to tiie granddiildren of the testator. The one using 
these general phrases seldom observes the difficulties of 
meaning which are inevitably raised. Suppose there is a 
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gift"to all thegrandchildren" of the testator. Does Qiis 
mean all the grandchildren of the testator who are in be- 
ing at the testator's death, or does it mean all grand- 
children of the testator bom and to be bomf We might 
fairly surmise that the testator meant the latter. But to 
give the words sndi a meaning would result very inoon- 
veniently, becaase no final distribution to tiie members of 
the class could be made till the death of all the testator's 
children made it certain there could be no more grand- 
(diildren. As a matter of convenience the rule of constmc- 
tlon is that when the time of distribution is the testator's 
death and the testator has grandchildren living at his 
death "all grandchildren" means all living at the testa- 
tor's death and not all who may be bom at any time (38). 
If, however, the testator had no grandchildren at the time 
of making his will or of the date of his death, "all grand- 
children" will mean all grandchildren of the testator bom 
at any time (39). So, if the testator devised to his child 
for life and then to his grandcluldren, "grandchildroi" 
regularly includes those in being at the death of the life 
tenant, bnt none bom afterwards (40). In short, the prin- 
ciple is that the class is not allowed to increase after the 
time for distribution arrives. 

$06., Sime (omtinned). Supi)Ose that the devise is 
"to such grandchildren of mine as may reach twenty- 
(me." Here again, if the testator means all grandchildren 
bora at any time, perhaps no final distribution can be 



<88) Arnold T. Alden, 173 111. 229; LancMtor ▼. Luwuter, 187 IlL 

to. 

(I>) W«ld V. Bradbury, i Vera. 705. 

(«) Ayton T. Ajton, l Cox, 827. 
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made anuHi^t the grandehUdren until twenty-one yean 
after the death of the testator's male children and the 
time when the female children shall have passed the child- 
bearing age. This is thonght to be a great inconvouMioe 
for a small chance of benefiting someone. According to 
the regolar mle, therefore, the class mnst close when the 
first grandchild reaches twenty-one, that is to say, when 
the first period of distribution arrives (41). Bnt if there 
is a specific snm given to each member of Hie class, then 
the class mnst close at the testator's death, for if it were 
allowed to increase until even the first child reached 
twenty-one it wonld postpone the settlement of tiie entire 
estate and the distribution of the residue until that time 
(42). This it was thought would be an intolerable incon- 
venience. Suppose the testator devises to bis grand- 
children when all of them reach twenty-one, or when the 
youngest reaches twenty-one. What does "all," or what 
does the "youngest" incladef Of course it includes all 
the grandchildren bom up to the time the youngest living 
at the testator's death reaches twenty-one. It probaUy 
goes beyond this and includes all grandchildren living at 
any one time who have reached twmty-one. It is very 
doubtful whether a court should go further than this and 
hold that "all" means all grandchildren who may be bom 
at any time. To go to such a length would be to hold up 
the final distribution to the class a great length of time 
on a very slight chance that any more grandchildren 

(41) Andraws t. Partlnston. 8 Bn. C. C. 401. 

(42) RlDfnMe T. Bnbun, S Cox SM; Storr t. BMtbow, 8 Uji. ft 
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would be bom. The caseB where a grandchild is born 
after the youngest grandchild has readied twenty^one 
are rare. 

§67. DifflcnltLes with gifts to the testator's "hein at 
law/' A testator &eqneutly makes a general gilt to bia 
heirs at law, after a life estate to his child, A. Then 
it often happens that A is also one of the testator's heirs 
at law at the time of his death. An inferraice at once 
springs into the minds of the testator's other heirs at 
law that A was not included in the gift to "hdrs," but 
is confined to the express life estate which is indicated. 
The settlement of this difficulty is complicated by certain 
rules of constmction. It seems fairly well settled that, 
in the case put, where the child is one of the testator's 
heirs at law at the time of his death, he is entitled not 
only to & life estate but to a share* in tiie remainder as 
one of the heirs at law (43). On the other hand, it seems 
equally well settled that if the child in the case put is the 
sole heir at law of the testator, he will be excluded from 
any share in the remainder (44). The foundation for the 
difference is the absurdity of the child taking not only a 
life estate, but the whole of the remainder as heir at law, 
when in fact he was by the express language of the tes- 
tator limited to a life estate. 

§68. Same (continned). With these rules in mind 
what shall be done where the gift is a residuary one of real 
and personal property to the testator's widow for life, 
with remainder to the testator's heirs at law ; and the tes- 

(4S) Hollowar T. Holloway, G Vea. las. 
(44) Jobtwon t. ABk«r, 190 IlL a. 
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tator dies cliildlesB, so that the widow is (under some 
Btatates) the sole distributee as to the personalty and 
heir to one-half of the realty, with collateral relatives of 
the testator as heirs to the other halff The first point 
to be determined is whether the word "heira" is to be 
taken distribntively or in the fixed meaning which it bears 
when applied to real estate. Thai is to say, does it mean 
the widow solely as to the residuary personalty and the 
widow and collateral relatives as to the residnary realty, 
or does it mean the widow and collateral relatives, one- 
half to each as to the realty and personalty together t 
Clearly the latter is the soond construction. The word 
"heirs" being applied to a mixed ftmd of realty and per- 
sonalty, cannot with any propriety mean one thing as to 
one part and another thing as to another part It clearly 
means one thing as to the whole. The primary meaning 
of the word is that which it bears when applied to real 
estate. Hence, the widow, if entitled in remainder at all, 
is entitled only to one-half the personalty and realty 
tt^ether. Such is tiie view of well considered authorities 
(45). The case, therefore, comes fairly within the rule 
that where A, the life tenant, ia only one of several 
heirs at law of the testator, A can share in the remainder 
as one of snch heirs, and, in the absence of a special oon* 
text requiring a oontrary result, the widow in the case put 
must be entitled to share in remainder as to one-half the 
real and personal property. 

(45) AlUwn T. AUiBon, 101 V*. U7; Olney v. LoTeriBK 167 Uwa. 
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Tba qnestioiui of constntction mentioned in this and 
the preceding snb-sections are but a -very few of the 
qnestions which arise in the creation of fatnre ioterMts. 
The books on the constmction of wills are filled with 
minute analyses of hundreds of questicms of constmc- 
tion, with many distinctiona so nice that lawyers and lay< 
men alike are constantly confomided. The teat of good 
draftsmanship is not to permit them to arise at alL 
C. The nde against perpetuities. 

fi SO. Il6d«n pabUo polity in limiting creation of ta- 
tnn intemti. In carrying out the principle that the 
landowner can do as he likes with his own and so create 
what fnture interests he pleases, we must not overlook the 
fact that there ahonld be some limit to this liberty. It 
will not do to permit landowners to designate rigidly the 
persons who shall enjoy property during many genera- 
tions to come. It is most desirable that, when the land- 
owner undertakes to transfer, during his life or at~Kia 
death, to some living person, he should be allowed to do 
so. It is fair and proper that he should designate that 
after that person's death his children who may here- 
after be bom shall take ; but it will not do to go on to the 
third and fomitii unborn generations and designate who 
amongst ihem, if they ever come into existence, shall en- 
joy. To permit that is to prevent property from coming 
into the hands of (me with absolate power to direct the 
beneficial ownership according to his individual desires, 
based upcm conditions which he personally observes. In 
short, it is not for the interest of future generations that 
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one man shall direct all future ownenfaip in a g^voi prop- 
erty, thotigh it may be proper that he shonld designate the 
ownership for snch generations as are near enongfa to his 
life to be practically known to him. 

560. ittatament of nile acainit perpetnltlef. The 
technical mle which carries out this pnblio policy is known 
as the "mle against perpetuities." The history and rea- 
son of the mle are given in the article on History of Beal 
Property, $ 27, else^^ere in this volnme. Its final form 
was settled in England in 1833 by the decision of the 
Honse of Lords in Cadell t. Palmer (46). The mle may 
be stated thus: Every fntore interest is void unless it 
mnst be enjoyed in possession, if at all— or most be or 
come into a position where it stands ready, throughout 
its continuance, to take effect in possession, whenever 
and however a preceding interest less than an absolnte 
interest may determine, otherwise than by being prema- 
turely cut short by the express provision of its creator^— 
not later than 21 years after some life in being at the 
time of the creation of the future interest. Thus, a devise 
to take effect 10 years after the probate of the will is 
void, because the will may not be probated for 12 
year^ and 10 years from that time would be more than 
21 years after the testator's death; and, since no lives are 
mentioned, none can be counted. 

By the rule as above stated, it is snffidoit to avoid its 
violation that the future interest muat, if at all, not later 
flian 21 years after some life in being at the creation 

(4<) 1 0. L. * F. ITS. 
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of the interest, Btand ready thronshont its continuance 
to oome into possession, whenever and however a preced- 
ing interest less than an absolute interest may determine 
in its natural conrse. This covers the case of a ^t to A 
for 30 years and then to B in fee. Here the interest 
in B is valid, because B 's estate stands ready throughout 
its continuance to take e£fect in possession, whatever and 
however A's term for years detenninea. If the term 
ends before 30 years, as by forf^tore or surrender, B'e 
interest takes effect in possession at once. But a gift 
to B to take effect absolutely after 30 years, or after the 
marriage of some nnbom diild of A* is void, because B's 
interest here may not take effect in possession until after 
21 years; and, since no lives in being are mentioned* 
none can be counted. Furthermore, B's interest at no 
time can come into a position where it stands ready to 
take effect, whenever and however any preceding interest 
less than an absolute interest determines in due course^ 
Suppose further, A is given a life estate, with a fntore 
interest to A's unborn son for life, and then to such 
children of B as survive A. B's children may possibly 
not be entitled to possession until after the death of A's 
unborn son, which is poMibly more than 21 years after 
A's death. But B's childrrai, who survive A, will at A's 
death stand reaSy, throughout the continnance of the 
estate for life of A's son, to come into possession when- 
trrer and however the life estate of A's son shall deter- 
mine ; and the children of B, who survive A, will get into 
that situation at the death of A, which is within lives in 
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being. The interest of the children of B is therefore 
valid. 

§ 60a. Historical reasons tor rule. If the historical 
view with respect to the validity of f ntnre interests, here- 
tofore given {§§ 35-43, above), be kept in mind, the reason 
for that part of the rule covering the cases last above 
given will occnr to the reader. It will be observed that 
the language of the role in question operates to take away 
its application from all fntnre interests in land which by 
the fendal law were wholly valid. So long as a fntnre 
interest was not of this sort, the mle against perpetnities 
inexorably required that it be void, unless it took effect 
in possession within the proper time, or unless it came 
into the situation within the proper time where it would 
have been a valid future interest according to tbe feudal 
law. It was natural that such a qualification should ob- 
tain, when it is remembered that the rule against perpe- 
tuities arose several centuries after the feudal law had 
come to recognize the entire validity of those future 
interests limited after a life estate or a term for years, 
which stood ready to take effect in possession whenever 
and however the preceding estate might determine. Con- 
sideratiouB of convenioice later required that future 
interests of the same sort in personal property be exempt 
in the same way from the application of the rule against 
perpetnities. Thus, that part of the rule became general 
which declares valid the future interest which must, if at 
aU, not later than 21 years after some life in being at 
the creation of the interest, stand ready throughout its 
continuance to come into possession, whenever and how- 
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ever the preceding interest less than an absolute interest 
may determine, otherwise than by being prematurely cnt 
fdiort by the express provision of its creator. 

§ 61. CoroUariM to the mle. For the purposes of the 
rule, a child conceived bnt not yet bom is treated as a 
life in being; and any number of practicably identifiable 
living persons may be nsed as the measure of such 
lives (47). Thus, an estate may be limited to be^ 
21 years after the death of a large number of persons, 
whether specified individually or as a class. Of course a 
gift taking effect within a gross term of years (not exceed- 
ing 21), regardless of preceding lives, is valid (see note 
46, above). 

1 61a. Slustntions of Tiolation of role. It is very easy 
to violate the mle and thus wholly defeat a testator's in< 
tended gift. Thus, a gift to take effect ten years after 
the probate of the will is void, because the will may not be 
probated for twelve years and ten years from that time 
would be more than twenty-one years after the testator's 
death, and, since no lives are mentioned, none can be 
counted. So, also, suppose a testator devised to his adult 
unmarried son for life, then to any wife the son may have 
for her life if she survive him, and then to such children 
of said son as may survive the survivor of the said son or 
his wife. Here the gift to the grandchildren is void, be- 
cause the grandchildren to take must survive the son's 
wife, and the son's wife may not be in being at the tes- 
tator's death and might not be bom within twenty-one 
years after the testator's death. For instance, the son at 

(47) TheUnMon t. Woodford, 11 Vm. III. 
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the &ge of sixty, twenty-four years after the testator's 
death, might marry a woman of twenty-two, bom after the 
testator's death, who mi^t ontUve her husband twenty- 
two years and then die leaving grandchildren of the tes- 
tator her surviving. Not till that time, then, woold it be 
determined who were to take, and that is more than twen- 
fy-one years after the death of the testator's son, who is 
the only specified life in being. However improbable it 
may be that this chain of fortaitons events would occnr, 
yet the posstbUitjf will make the gift to the grandchildren 
void. The rule against perpetuities requires it to be an ab- 
solute certainty that gifts will take effect, if at all, in the 
required mamier within lives in being and twenty-one 
years. 

§ 9i. AppUcation of t3u mle to gifts to elaues. This 
requires some additional explanation. Suppose the tes- 
tator devises to his son for life and then to such children 
of said son as reach the age of twenty-five years, and sup- 
pose at the testator's death there is one grandchild six 
years old who does in fact subsequently reach the age of 
twenty-five years. The result reached by the courte in 
such a case is well settled. The gift to all the grandchil- 
dren, including the one in being at the testator's death 
and six years old, is void (48). The reasoning in support 
of this involves two distinct steps ; First, the gift to the 
dass as a whole cannot be split up so that the gift can be 
regarded as separate gifts to individnal grandchildren for 
the purpose of applying the mle against perpetnities. 
The reason for this is not any corollary to the rule, but 

(4t> LMk« T. Robliuon, I Hw. SSS. 
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rather the result of a principle of constmctioii that yon 
must take the estates and interests which the testator has 
created as he has created them. Yon mnst deal with his 
will, not with a will which yon have made over for him. 
In this view the gift to a class is an entire gift to the whole 
class. It is not a collection of separate gifts to different 
memhers of the class. All are inclnded. It is not for any 
jndge or any court to say that the testator intended an 
older member of the class to take in preference to a 
younger or vice versa. This being established, one comes 
secondly to the application of the rule against perpetni- 
ties. That rule simply requires that the gift as limited, 
whatever it is, be absolutely certain to take effect in the 
manner required within the proper time, or fail entirely. 
Hence, in the case put, the whole gift to the grandchildren 
must fail. There is a possibility that tiie only child to 
reach twenty-five will be bom after the testator and be 
less than four years old when its father dies. Hence, 
there is a diance that the whole class to take under the 
gift as made by the testator will not be ascertained until 
more than twenty-one years after lives in being at the 
testator's death. 

§ 63. Same: Fart of dau ascortained In time. The 
same resolt obtains where part but not all of the members 
of the class have actually been ascertained in time. Thus, 
suppose a devise to A for life, and then to such duldren of 
A as reach twenty-five. At the testator's death a child of 
A has reached twenty-five. That child has, therefore, a 
present absolute rig^t to a share. Individually the gift 
to him does not offend the rule, but the taking effect of 
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ib6 whole gift to the class may possibly not occur until 
twenty-fonr years after the death of A. The dass may 
increase in nnmbers nntil the death of A. At the death 
of A there may be grandchildren in being not bom nntil 
after the death of the testator and one year old at the 
death of A, and those may die jnst prior to reachii^ the 
age of twenty-five, or more than twenty-one years after 
lives in bdng at the testator's death, and not nntil that 
event has happened can the ^t to the class as a whole be 
regarded as finally determined and ascertained. In short, 
while the minimmn number of the class is known at the 
testator's death, the TnHTiTnTiin nmnber cannot be ascer- 
tained nntil possibly more than twenty-one years after 
lives in bdng. This possibility defeats the gift to the 
entire class, provided in applying the role against per- 
petuities the gift to the class mnst be regarded as a whole 
and not split up into separate gifts to individuals. The 
courts refnse to consider the gift to the class as other than 
a single gift whidi cannot be separated wilhont making 
the testator's will over for him, and hence the logical re- 
sult is reached that the gift to the entire class, including 
the share of the grandchild who had reached twenty-five, 
is void (49). 

§ 64 Same: Postponed enjoyment. In the preceding 
cases the gift itself to the grandchildren was contingent 
npon their reaching twenty-five. Suppose now the gift is 
to the grandchildren of A, and as such is a ^t to take 
effect immediately npon the death of the testator, bo that 

(49) Pltnt T. Sctuiddar, tit til. 87. But compare BdgerlT y. Bw 
kar. 66 N. H. 43i. 
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it is subject to no conditi<m precedent whatever except 
the actaal birth of grandchildren of A. Suppose, how- 
ever, there is what is called a "postponed enjoyment" 
clanse added — ^that is to say, there is a tmsteeship and 
the tnistees are directed not to pay over any share of the 
principal to any granddiild of A nntil such grandchild 
reaches twenty-five. Here each member of the class has 
an absolute interest as soon as bom which he cannot be 
deprived of, bnt no member of the class can obtain pay- 
ment of the principal mitil he reaches twenty-five, or, if he 
dies before that age, his estate is not to take it nntil he 
wonld have reached twenty-five. Snppose now a grand- 
child of A is in being at the testator's death vrho is not 
over three years of age. Here again, individually consid- 
ered, that child's interest does not violate the mle against 
perpetnities, yet, since the class may increase until the 
eldest reaches twenty-five or would have reached twenty- 
five had he lived, the maximom nmnber of the class or the 
Tuinimnm amount of each share will not be ascertained in 
the proper time, and the whole gift to the grandchildren 
must be void were it not for one otiier consideration which 
saves it. By a rule quite distinct from the mle against 
perpetuities, the pos^ned enjoyment clause will not be 
enforced if it involves the possibility of keeping up of a 
trusteeship in favor of one having the absolnte indefeasi- 
ble interest for longer than lives in being and twenty-one 
years. That is exactly what the postponed enjoymoit 
clause here does. It may possibly, for twenty-two years 
after lives in being at the testator's death, make it impos- 
sible for a grandchild absolntely and indefeasibly entitled 
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to obtain a distribution of the principal from the trustee. 
Hence, the postponed enjoyment clanee is nnenforcealde 
and the only grotind for the class being allowed to increase 
until the eldest grandchild reaches twenty-five fails. The 
devise therefore stfinds simply as a gift t* the grandchil- 
dren of Af the class is determined at the testator's death, 
and the one grandchild three years old at the testator's 
death, takes the entire estate (50). 

§ 66. Application of the role to lights of entry and 
oontracti to buy land. It will occur to the reader that 
most deeds that he has seen, containing conditions of for- 
feiture of the fee conveyed, violate the rule against per- 
petuities so far as the right of entry for the breach of the 
condition is concemd. Thus, a deed upon a condition of 
forfMtnre if the premises conveyed shall be used for the 
sale of intoxicating liquors clearly contains a provision of 
forfeiture upon a condition which may not be violated 
until many years after lives in being at the time it is cre- 
ated. Is it then voidT The English courts have said 
yes (51). Curiously enough the application of the rule 
has not been perceived by courts in this country, and very 
frequently such conditions are held valid and enforceable, 
though they clearly violate the rule. So common have 
each decisions been that a professional, and prehaps a 
judicial opimon can be said to have been established, that 
the rule against perpetuities does not apply to rights of 
entry for condition broken (52). 

(SO) 1» Harv. Law R«t. 698. 

(61) Dann \. Flood, » Cb. DiT. 6SS. 

(62) Wakefield t. Van TsMel. SOS IIL 41; Qnj, Rill* afalut Porpe- 
taitle* (2ad ed.). |30i O. 
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It has been held in England, too, that the role against 
perpetuities applies to options or contracts for the pur- 
chase of land. Thns, a contract by the pmchaser from a 
railroad that he wonld re-sell the land to the railroad 
again when it was needed for railroad purposes oonld not 
be enforced bj the railroad so as to require a re-conv^- 
ance to it, because the railroad's option was upon a con- 
dition which violated the rule (53). It should be assumed 
that a similar rule would be enforced in this country. Ob- 
serre, however^ that the rule only prohibits the purchaser 
from obtaining a specific enforcement of the contract by 
an actnal conveyance from the seller. It does not pre- 
vent a recovery of damages for the breach of the con- 
tract (54). 

D. Ridea against restraints on alienation, 

§ 66. Oonditi(HU of forfettare on alimatlon: Estates 
of inheritance. It was stated above (§33), thai estates 
in fee simple might be made subject to a condition sub- 
sequent, upon the breach of which the estate could be for- 
feited and terminated by the creator of the estate, or his 
heirs. It was stated also that an estate might be given to 
A in fee, and then taken away from A upon a certain event 
and given to B in fee. lii both cases and in other ex- 
amples that might be put, the condition which deprives the 
first holder is a condition of forfeiture upon the event 
named. To the graieral assertion that tiiese conditions of 
forfeiture and gifts over by way of forfeiture, attached to 
a fee simple, are valid, must be added the general quali- 

<68) London ft S. W. R7. t. Oomm, 20 Cb. DlT. 6S2. 
(54) WortUng Cp. t. H«atber, (1906) 2 Cb. 632. 
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fication that the condition mast not be one imposing a for- 
feitnre in case the first holder in fee alienates or attempts 
to alienate. If the condition is one of forfeiture on aliena- 
tion or attempted alienation, it is void and the first taker 
will retain the fee r^ardless of the breach of condition. 
This is the application of a mle quite distinct from the 
role against perpetuities, and yet one resting upon a very 
strict public polity against limHing a landowner's free- 
d<Hn tit alienation. 

S f^. Same: Estates for life and jean. This pnblio 
poHoy against conditions of forfeiture upon alienation is 
not applicable, however, when the first taker has only a 
life estate or a term for years, and the landowner has a 
reversion in fee. In such eases the luidlord has a vital 
interest in who is to owupy the leased premises. Condi- 
tions of forfwtore if the tenant alienates are, therefore, 
entirely valid. The most common of all of these condi- 
tions of forfeiture is that contained in the ordinary lease 
for years that the tenant shall not assign or sub-let with- 
ont permission of the landlord, and, if he does, that the 
term may be forfeited and the landlord re-enter. Forfeit- 
ure is a harsh weapon, however, and its severity has been 
mitigated by the law in several ways. All doubtful lan- 
guage will be construed ag^st a forfeiture; and, even 
when the language is clear and a breach of condition has 
occurred, certain conduct on the part of the landlord will 
easily waive the forfnture by operation of law. A for- 
feiture due merely to a brief delay in the payment of 
money will often be enjoined. All of these matters are 
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folly discnssed in the article on I<andlord and Tenant, 
Chapter in, in Voltune V of this work. 

§68. Bntraiiits on alinutton. Sometimes the grantor 
or testator, instead of attempting to create a condition of 
forfeiture on alieoatioD whereby the holder of an estate 
may alienate, but, if he does, is liable to have the estate 
forfeited or go over to another, simply declares that the 
estate created shall not be alienable. This is an attempt 
to prevent the operation of the nsnal laws permitting 
alienation. If this were effectual the holder of the estate 
could not get rid of it. Such attempted restraints on 
alienation are, however, wholly void and unenforceable. 
It makes no difference whether the interest subject to the 
attempted restraint be a fee simple, or a life estate or a 
term for years. The restraint is void. Whatever interest 
one has in land he may transfer, and his creditors can 
take it from him for the satisfaction of his debts. 

§69. "Spendthrift tmsts": In England. Within the 
last century and a half in England, however, conveyancers 
have been called upon to devise some way, consistent with 
the above role, by which the spendthrift member of a 
family might have the benefit of an income which he could 
not waste and which his creditors could not readu This 
is the best th^ have been able to do: The grantor or 
testator can transfer property to trustees to pay the in- 
come wholly, or in part, or not at all, to such one or more 
of A, his wife, and children, during the life of A, as the 
said trustees in their discretion shall see fit ; and, ia case 
the whole or any part of the income is not paid to any 
person, to aconmolate the part not paid and add it to the 
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piincipaL Then the grantor provides for the distribatioii 
of the principal after A's death. The above settlement 
leaves A with nothing. If he becomes bankrupt the tros- 
tees can refuse to give A anything, and A's creditors will 
get nothing. The tmstees can then begin to pa^ the in- 
come to A's wife and children. Of course, in that event A 
is deprived of all income. That cannot be helped, but at 
least A's family is protected against A's creditors (55). 
It is importamt in cairying out this plan that A be given 
no ri^ts whatever that he can enforce, for if A has any 
such rights his creditors can reach tiiem. Thus, where 
the trusts were to use the income to purchase clothing, 
board, and lodging for A, A could compel the trustees to 
use their discretion in ezpoiding the money for him in the 
way specified, and the creditors could reach that right for 
their benefit (56). 

§ 70. Same: In the United States. In the United 
States courts have very generally, perhaps universally, 
held valid the restraint on alienation ■vhem it is attached 
to an equitable life estate, i. e., when the property is trans- 
ferred to trustees to hold for A for life, not subject to any 
dalm by A's creditors or to any power of alienation by 
A. This is called a "spendthrift trust." It has the ad- 
vantage for A, over the only scheme available in England, 
in that A can have the income for his support and main- 
tenance while his creditors go unpaid. It has the dlsad- 

(66) Lord v. Bunn, 2 T. ft C. C. C. 98. 
(6S) Oreea v. Splc«r, 1 Rom. ft U. 196. 
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vantage of enabling a debtor to enjoy Inxoiy and idleness 
to whidi be is not morally entitled. Tbe policy of tbe 
spendthrift trnst has been attacked with the greatest 
vigor by high anthorities in this country (57). 

§71. Tnuts indttrtnictible for limited periodB. A tes- 
tator with a family of yonng children and no wife, and a 
considerable property, freqn^itly finds it convenient to 
devise to his children absolutely in equal parts. This ab- 
solnte gift takes effect at once npon tbe testator's death. 
If, however, the gift contemplated an immediate distribu- 
tion npon the testator's death there would have to be a di- 
vision of the estate, and a guardian mnat be appointed for 
each minor. All tbia would involve expense and tbe divi- 
sion of the property into small shares might be injnrions 
to its income-producing power. The testator, therefore, 
naturally and properly appoints trustees and charges 
them with the management and care of the property while 
tbe children are young. Very naturally also he does not 
wish the tmsts to end with the bare majority of tbe chil- 
dren. At that time they will still be immatnre so far as 
the management of property is concerned. The sons may 
be c(Hnpleting their educations or starting in business or 
professional life. It is unwise to thrust npon them at 
such a time the absolute control of tbe investment and 
care of their share of tbe estate. The age of twenty-five 
would be a better period to fix for a division of the prin- 
cipal. Tbe sons will then be fairly started in their occu- 
pations, and the daughters may have married. The testa- 
tor, therefore, directs that the trustees ^lall not distribute 

(ST) OrftT. ReftnOnta on AllensUon. Pretece to second edition. 
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the principal of &e estate tmtU eadi child reaches tw&aty- 
five. What harm is there in thisf The duldren's cred- 
itors are not defeated, for they may reach the equitable 
interests of the debtor. The children may even alienate 
timr eqaitable interests after they come of age, so there 
is no restraint on alienation. Snob a postpononent mig^it 
be nnwise if the child became a spendthrift and insisted 
upon selling his eqnitable interest at a sacrifice, bnt the 
postponement is not designed for a wayward child but as- 
sumes a well-regnlated and intelligent family who are 
merely too mnch occupied in obtaining a higher edaca- 
tion, coming out in society, or starting in business or pro- 
fessional life, to undertake the care of investments of 
money and property. It ia believed that the refusal of 
the Engli'Sh courts to enforce the postponement after the 
child reaches twenly-one is unnecessary, and that the uni- 
versal favor with which the postponement is treated in 
this country is sound (58). 

§ 72. Same: Probable limits of thla. Of oonrse, the 
liberty to use such a postponement or clause creating in- 
destructible trusts should not be abused. It would not do 
to permit trustees and their successors to inmst upon a 
trusteediip forever or even for a very long period of time. 
The courts in this country seem to be moving very rap< 
idly toward tiie general announcemoit of the rule that 
trusts of absolute indestructiblo eqnitable interests cannot 
be made to last for longer than lives la being and twenty- 
one years, and that any provision which may by any pos- 
sibility postpone the term of the trusteeship for longer 

(SS) Kaltm, Future Intomta, || 228-394. 
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than that period is wholly void from the beginning. Thns 
the trusteeship and the equitable interests are left as lim- 
ited, but without any authority on the part of the tmatees 
to continue the trusteeship beyond the minority of the 
beneficiary (59). This, it Bhonld be observed, is not the 
application of the mle against perpetuities, bnt of a role 
whidi merely controls the length of time that tmsts may 
be made indestmctible. 

Skctton 5. Oehbbal Pbikcifles of CoNSTBvonoir. 

i 73. FrinciplM of eonatraction to determine the estate 
created. In some of the preceding subsections certain 
difficolties of conatmction in determining what estate has 
been created have been touched upon (see particularly 
SI 49-58). In all, however, the difficulties being of a con- 
ventional type and often repeated, the soluticm has been 
aided by more or less conventional rules concerning what 
certain phrases mean. There are, however, a host of sit- 
uations where no such rules are applicable and where the 
difficulties must be solved afresh by the application of 
general principles of constmction relating to written in- 
struments and more especially to wills. 

§74. Distinction between oontracts and wIUb. The 
eipression "more especially to wills*' is used because, in 
the beginning, a distinction must be taken between instru- 
ments in which two parties join, such as a formal con- 
tract, and one which contains the act of a single party, 
such as a will. The instrument executed by two parties, 
in which there are mutual obligations, must be construed 
according to a standard in the nse of language which is 

(G9) Amutrong t. Barber, S39 lU. SB9. 
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common to both. Neither is permitted to say that he un- 
derstood the words one way. Both must abide hj the 
meaning according to the common standard — that of the 
ordinary man nnder the circnmstances. Bnt in a will, 
which is wholly the act of the testator, the test is what did 
the particular individual mean by the words he nsed. 
What meaning did he place npon the words which he 
Qsedt In what sense did he nse themt The matter of the 
meaning is personal to him. Within limits he may make 
his own standard. He may indeed go to considerable 
lengths in placing an nnusnal meaning npon a common 
word, and if it can be shown that he has done so his nn- 
usnal meaning mnst prevail. 

S 7B. T7ia of extrinsic eridenoe to IdentiQr nibject mat- 
ter <ff object of devise. This has led natorally and in- 
evitably to the proposition that, in constming a will, yon 
may introduce evidence of facts outside the will to prove 
the meaning which the testator put npon particular words. 
It should be noted, however, that direct declarations by 
the testator of what he meant are always excluded except 
in the one case hereafter mentioned. Under this rule all 
sorts of facts surrounding l^e making of the will may be 
introduced in aid of its interpretation. In cases where 
the difficulty is in ascertaining the subject matter of a 
devise or the object which is to benefit by the devise, such 
outside evidence becomes extremely valuable and often 
controlling. Thus, where a testator in devising certain 
Bpedfied land misdeecribes it and describes instead an- 
other parcel of land which he does not own, evidence of 
facts surrounding the will may be conclusive in showing 
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that the testator meant, by tiie words he used, to devise 
tite land which he actually owned, and not other land 
which he did not own. So> i^re the testator devises to 
his nephew John Jones and he has no nephew hy that 
name, bnt the outside evidence lebowB that he had a 
nephew whom he called by that name, the outside evidence 
would probably be conclusive that that nephew was the 
one meant by the words used. So, if he had two nephews 
of the same name^ the evidence outside the will may make 
it clear which ne^diew he meant, and here, because there 
are two objects each answering to the deecription nsed, 
direct declarations of the testator's intuition are ad- 
mitted. 

S 76. Effect of similar evidence to ihow estate created. 
XUnstration. The foregoing matters have been thus par- 
ticularly pointed out in order to emphasize the statement 
now to be made. In endeavoring to ascertain what land 
of an estate a testator intended to devise, all the outside 
evidence that can possibly be introduced is of practically 
no value in most or all cases. In short, when a testator 
becomes obscure about whether a particular individual is 
to have any gift or what estate or interest he or she is to 
have, the introduction of outside evidence does nothing 
more than furnish the ground for a cheap and easy specu- 
lation founded upon a most inadequate view of what went 
on in the testator's mind. It merely gives the court an 
opportunity to peek iu behind the scenee and to find out 
who "ought" to win, and then get the result which the 
judge deems right 
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ThoB, the wil] inrolved in a recent Georgia case made a 
gift to the testator's daughter in the following words: 
"It is my will that my infant daughter, Sarah Alberta 
Addison Alexina Telfair Cobb, should she live to attain 
the age of twenty-one years, become then the absolute 
owner of all the estate, real, persona], and mixed, includ- 
ing ohoses in action, to which I have a lawful title, to have 
and to hold the same, and her heirs forever.'* l^oi there 
is a gift, if the daughter died without leaving issne, to the 
teetator'8 next of kin living at the death of the daughter. 
The daughter marries and all the estate which she has 
mider her mother's will comes t<t her husband by convey- 
ance or by reason of the marriage. The husband is a dis- 
sipated spendthrift, and in due course of time transfers 
the title to the property devised by the will to a manufac- 
turing corporation and squanders the proceeds. Subse- 
quently the daughter dies, leaving children surviving her, 
and they now seek to recover the property from the cor- 
poration. It is a hard caee. The diildren have been 
deprived of their inheritance by the folly of a wicked 
father. But what can be donet The daughter plainly 
had an absolute interest This was to be taken away 
from ber only in the event that she died without leaving 
issue surviving her, and she has died actually leaving 
issue. It would seem, tborefore, by the plainest reason- 
ing, that the corporation had the fee simple absolute and 
that the grandchildren of the testator must fail. The re- 
cent graduate of a reputable law school would say that 
the case was hopeless on behalf of the childrm. The wise 
and experitficed practitioner would say it was far from 
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bopeleBs. He would work into the record all these oatslde 
circumstances, and, having carefully shown up the fire- 
side equities, would offer as an excuse for a decision on 
behalf of the children the argument that because there is 
a gift over if the daughter died without issue, it must be 
taken that the daughter was intended to have only an 
estate during her life; and that, therefore, the language 
by irtiich the daughter is given an absolute interest is nul- 
lified or disregarded and she takes a life estate. Also, 
from the fact that there is a gift over if she dies without 
leaving issue, it would be argued that there is a gift by 
implication to her issue if she leaves any. By thie simple 
process the court may arrive at the result that the daugh- 
ter had only a life estate and that there is a remainder 
in fee to her ohildrea if she leaves any. The corporation, 
therefore, upon this view would obtain tiurough the me- 
dium of the husband only the daughter's life estate, and, 
she being dead, her children aire entitled. These arga- 
ments were accepted by the Oeorgia supreme court, and 
the corporation was defeated in favor of the children 
(60). 

§77. Such eiTidMioe should be disregarded. Theoourse 
of action typified in this (Georgia caise is subversive of all 
law, but unbap{Hly it is constantly going on. It throws a 
large and important class of cases affecting the rights of 
individuals outside the realm of law, and places property 
rights in the power of a judge's discretion. Each time 
the impropriety is committed, it furnishes a precedent for 
the commission of a like impropriety in another case, 

(«) Wetter r. Hrdraullc Cotton PreM Co., 7B Oa. 640. 
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where snperfidaUy the facts are the same but where 
eqtiitably they are entirely diflEerent. The whole coarse 
of constmction, difficult enongh at beet, is beset with addi- 
tional pitfalls and "no ease is hop^ess and no case se- 
cure." Every case, evea the simplest, must be sent to a 
conrt for constrnction at a considerable expense of time 
and money. Only the callow yonths at the bar tmdertake 
to give opinions on the meaning of wills in advance of a 
court decision. It is believed tiiat a great evil in the way 
wills are construed wonid be remedied, if judges and 
courts would observe that, when the difBculfy of construc- 
tion has to do with the state or character of the interest 
created, outside evidence of the state of the testator's 
family and other circnmsttuices surrounding the making 
of the will, while legally admissible for what they are 
worth, are worth nothing except to induce a prejudice for 
one construction because it would be more likely to do 
jnstice between the parties, and to furnish the basis for 
wild speculation, without adequate proof, that the testator 
meant the words iu the sense which to the court's mind 
would do this justice between the parties. 
Sechoh 6. Dbaptino a Wili<. 
§ 78. Introduction. The subject matter of the preced- 
ing sections are, it will be observed, very closely connected 
with the art of drafting wills. . In fact, most of the ques- 
tions discussed arise in connection with the constructions 
of wills and the estates which may be created by them. 
The matter presented does not, however, give one any 
idea of the practical art of will-drawing or of m'^kiTig 
family settlements. To obtain that one must come at the 
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rabjeet from the practical point of viev of what is best to 
be done, and how to do it so as to avoid the rery difficml- 
ties that have been discnssed in the preceding sections. 
No better method of introdncing the reader to the nicetaee 
of the practical art of will-drawing exists, it is beliered, 
than that of letting him in bdliind ihe scenes to obserre 
the actoal mental processes of the draftsman in getting 
np a typical iDstmment for a tyipicaX testator, and exam- 
ining the actual phrases which the draftsman uses in mak- 
ing the instmment 

§ 79. The typical testator. The typical testator se- 
lected is a man of moderate fortime. He has at least a 
country house or a town houae — perhaps both. The capi- 
tal of his estate consista of lands and personal property in 
suitable proportions. A proper proportion of the real 
estate is productive and the personal estate is invested 
Buitably in public seonrities, mortgages, bonds of railway 
corporations, and some of the better-known and readily 
salable stocks. Our typical testator is forty years of age, 
and neither a luu^dor nor a widower. Both are abnormal 
variations at this age. Furthermore, there is no question 
of race suicide. He is the father of three yonng children 
— ^two boys and a girl — and has a fpir prospect of more of 
each kind. 

§80. EvDlntlai of methods of couTeyanoing ^ipr»- 
priate f ot the ^ical wilL The typical testator probably 
does not know that the beet testamentary disposition 
for him to make has beeu settled, Uke the rules of law, by 
generations of experience and experiment on the part of 
trained spedalists. The results of this experience and 
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experiment, as well as the evolnlioii which it has pro- 
dnoed, are to be fouid in the fonn books of the English 
conveyancers of every generation since the reign of 
Charles IL The plan prescribed for him in the seventh 
Tolnme of the last edition of Bythewood or in the fourth 
volume of a recent edition of Davidson's Precedents is 
the crowning effort of an evolntion which dates back to 
the latter part of the seventeenth oentnry. The founder 
of that school of conveyancers idiich has produced the 
form we are about to consider in detail was no other than 
&T Orlando Bridgeman, afterwards lord keeper of the 
great seal from 1667 to 1672. He is called the father of 
modran oonvefyanoing. Since the time of Bridgeman there 
has been a succession of conveyancers, conveyancing 
counsel, and chancellors who have added to, pointed the 
way for, or insisted upon improvements in the form of 
family settlements. To the American lawyer the names 
of Feame, Preston, Butler, Smith, Hayes, Davidson, 
Bythewood, Jarman, and such diancellors as Lord Hard- 
wick, Lord Eldon, and Lord St. Leonards, are fa- 
miliar (61). 

We are to oon^der then what this evolutionary process 
has settled as the best course for a typical testator to take. 

§ 81. Oeneral outline of the will. This has long since 
been settled. After the gift of specific legacies, the wife 
shall have an interest in the whole of the residue for her 
life or uitil she marries again, and, after her death or re- 
marriage, the whole property shall be divided equally 

(«1) Sm ••HlBtonr of SetUenwnti of R«d Batato," 1 JnridlciU 
■oaMjr pajfen, iS. H. 
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among tiie children of the marriage. Nothing conld be 
more direct and simple than this, and yet the infinite care 
and att^tion to detail with which the Bnglish convey- 
ancers since the time of Charles 11 have worked out this 
typical form of will makes it today a wonder to behold. 

§ 82. The will in detail: Spedflo legacies. The first 
care of the draftsman is to allow the testator to bequeath 
as he pleases a few specific chattels — a watch to one, a 
picture to another, books to a third, and so forth. There 
is only one restriction upon the testator here. He mnst 
make his gifts absolute. He mnst not attempt any gifts 
of chattels to one for life and then to another. Snch 
gifts are valid, bnt extremely annoying to both parties 
interested and miwise from other points of view. If the 
testator has any poor female relative or relatives whom he 
wishes to provide for he may then charge npon his estate 
or direct the pnn^se of a small annuity for tiieir benefit. 
At this point the personal choice or preference of the 
testator largely, if not entirely, ceases. 

g 83. Gift of hous^old effects to the widow. Here 
some difficnities in the nse of language must be faced. It 
is, of course, impracticable to put into the will an in- 
ventory of all the household efifects which are to go to the 
widow, for they might all wear out and be replaced by the 
time of the testator's death. General descriptive lan- 
guage must be employed. The articles must be described 
with reference to their existence at a certain locality or 
without reference to locality. The former is a very usual 
method and the one adopted in the will of the late Mar- 
shall Field. In either ease, however, difficnities arise. 
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If the clanse be drafted so as to leave all the residue of the 
testator's effects which shall be in and abont a certain 
dwellinjir at the time of his death, he may include mnch 
moire than he intends, viz., money, or secoritiea for money, 
bonds, stocks, and other personal property of that nature, 
in a private safe upon the premises. It is wcdl, there- 
fore, after a general gift of "all my wines, consumable 
stores, household fnmiture, household linen, plate, china, 
books, and other effects which shall be in and about my 

house at " to except ' 'money, seouxities for 

money, stocks, evidences of indebtedness, and docomenta 
of title. " In the will of the late Marshall Field this same 
object was effected by the following enumeration: "Fur- 
nishings and equipments of every kind, inolnding fnmi- 
ture, paintings, library, bric-a-brac, horses, carriages, and 
all other personal property which may be used in connec- 
tion with said residence at the date of my death. ' ' If the 
testator does not restrict the gift to articles at a given lo- 
cality, he must still use some general word such as "ef- 
fects." This may include too much, viz., the whole per- 
sonal estate of money, stocks, bonds, notes, etc. The gen- 
eral words must, therefore, be selected with the greatest 
care. Experioice has suggested the following, after an 
ennmeration of the ordinary household artides: "The 
last mentioned bequest shall comprise all effects, though 
not strictly household, which are applicable to personal or 
domestic use, ornament, occupation, or diversion and are 
not hereinbefore spedfically bequeathed." 

§ 84. Same: Absolute gift or life estate? The usual 
practice of English conveyancers is to ma^e the gift of 
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effects to the wife an absolute one. A ^ft to her for life 
was valid enoi^h, bat the practical inconvenieneea of it 
were too great In the first place, the subject matter of 
the gift is to a veiy considerable extent perishable, so that 
the one ultimately entitled cannot in the tumal coarse ex- 
pect to enjoy it. This gives rise to the reqniremMit that 
effects of a certain character must be sold, the proceeds 
invested, and the income only used by the widow daring 
her life. Difficult questions arise as to what articles must 
be treated in this way. Finally, there is always the op- 
poriionity of friction between the life tenant and those en- 
titled afterwards. If the testator insisted upon the 
widow having a life estate only in these chattels, it was 
Qustomary to bequeath all such as were of a permanent 
character and not likely to wear out or disappear in the 
using to trustees to permit the widow to use them during 
her life or widowhood (62). It is a matter of remark, 
therefore, that in the will of the late Marshall Field the 
gift of household effects to the widow includes all sorts of 
effects, both those likely to be consumed in the using and 
those of a permanent character, and creates in the widow 
an interest for life without the intervention of trustees. 

§85. IHBp<HMilof the residuary estate: Powan to trus- 
tees. The first step is to devise all the rest and residue 
of the estate, real and personal, to trustees who are 
named, and to expressly provide what powers they shall 
have. Here experience has constantly added provisions 
which enable those administering the estate to proceed 
with the least possible inconvenience. The trastees rep- 

(W) DavldMn'B PrM«dent> (1880), Vol. rv, p. R. 
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resent the estate to the outside world. Whatever acts tiie 
holder of stioh a property must ordinarily exeeate in its 
profitable administration, the trustees mnst be given ex- 
press power to perform. There mnst be power to lease, 
to sell, to exchange, to mortgage, to pay off encmnbrances, 
and to make a voluntary partition of lands which the tes- 
tator may hold in common with others. In. their relation 
to the tmat estate the trustees must be given directions as 
to the investmfflits to be allowed, whether within a re- 
stricted, fair, or comprehensive range. There then must 
be a power to vary investments, to buy land, and to sell the 
same again. It was wise, also, to confer power upon the 
trustees to apply tlie proceeds of any sale of real estate 
to pay off encumbrances upon the property sold or any 
other property in the trust estate. Powers to partition 
the tmst premises among the beneficiaries at the time of 
distribution and to allow the widow to reside in a particu- 
lar residence of the testator during the time when she was 
entitled to the income from all or any part of the trust 
estate by the terms thereof, without paying rent, were 
appropriate and advisable. 

§ 86. Income from tnut estate to be paid to widow: 
Sni^wrt (^ children. It is of course expected that the 
widow will support, maintain, and educate tiie children 
out of her income so long as they remain minors, yet the 
conveyancer, who left nothing to chance, gave the children 
a legal right to such support, maintenance, and education, 
by charging the widow's income with the expense of such 
as she in her discretion might deem it proper they should 
have. The prindpal question, however, which arises in 
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retard to the trust for the mdow is: How l<Hig shall the 
mcome be paid over to herf Shall it be during the re- 
mainder of her life, or merely during her widowhood, i. e., 
so long as she remains munarriedt For many genera- 
tions the English oonveyancers seem to have had bnt one 
opinion abont this — that the widow's Interest ^onld ter- 
minate with her second marriage. There can be only two 
results of continoing the whole income to the wife after 
her second marriage : either she will have more than she 
properly needs, or the income will make np the deficiency 
in her second husband's income. It is the somewhat usual 
American practice, however, to give the income to the wife 
so long as she lives, 

§87. The widov'i fpedal power of iqiptriatment: 
Hotdi-pot clause. The English form books usually pro- 
vide for a special power in the widow to appoint such part 
or all of the residnary estate among her children as she 
shall see fit In drafting such a clause some care is re- 
quired. It must be clear that the widow may appoint to 
one or more ezdusively of the others, otherwise an ap- 
pointment of the whole interest which leaves out any one 
will be wholly void. The power must be to appoint not 
only to children, bnt to more remote issue, and in snch 
manner and form as the widow shall deem best. 

The existence in the will of a power in t^e widow makes 
necessary, at a later stage of the will, what is known as a 
"hotch-pot clause." According to the usual course the 
widow appoints something to the daughters when tfaey 
marry, or to the sons when they reach twenty-one or 
twenty-five. It not unf requently happens, therefore, that 
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ont of a family of say four, the first three have received 
appointmwts at the death of the widow. Let us suppose 
that these appointments have amounted to $20,000 apiece 
and that at the death of the widow there is a balance of 
$60,000 in the estate. This latter sum must be divided 
among alt the four children, so that the three who have al- 
ready received appointments will have altt^ther $35,000 
apiece, while the youngest child must be satisfied with 
only $15,000. This is neither what the testator intended 
nor as the widow planned. The hotch-pot clause is de- 
signed, under the exigencies described, to eftect an equal 
division as nearly as possible. It, therefore, provides 
that no one who took 1^ appointment should (in the ab- 
sence of an express direction in the appointment to the 
contrary) share in the unappointed part without brioging 
hia appointed share into the general fund — that is, 
into hotch-pot — to be distributed as in default of 
appointment 

§ 88. Same: Xxpediaticy of sods, a power. As to the 
expediency in general of giving the widow this power of 
appointment, opinions may differ. Its use may be most 
salutary. It enables the widow to retain control over the 
children. She may alter the disposition of the property 
according as events turn ont. If the daughters marry 
well their shares may be reduced. If a son is wild his 
portion may be cut down to a life estate, with clauses 
which will save the estate from his creditors and provide 
for his wife and children. On the other hand, if the testa- 
tor's children are normal individuals, but the widow 
proves flif^ty or partial, or lives to a great age and falls 
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under the inflnence of Bome smgle diild who lives vith her 
when all the others have moved away, great distnrbance in 
the family may resnlt from the eziet«ice of the power. 
The American tendeaay has been to omit the power, im- 
lesB there is some very strong reason for it. 

§ 89. out to diildren in defanU of appointmwt after 
terminatiim of widow's interest: Objects songht. The 
testator is apt to think only of a simple direct g^ft to his 
children. When, however, he is reminded that his family 
is a yoong and growing one, it will occar to him that the 
tmst must not terminate for each child till he or she comes 
of age, and perhaps he may desire that it ^all not end for 
the different shares except as the children reach twenty- 
five. Should any of the children die under twenty-five 
he will wish their children, if any, to take the parent's 
share; and the shares of his childless children dying 
under twenty-five are to be divided among the other chil- 
dren who reach that age. The problem is to effect theee 
desires as simply and conveniently as possible. 

§ 90. Same: Aotxmiplishment by postponed vested gift. 
Scientific modem conveyancing recognizes that these ob- 
jects may be accomplished in just two ways, which must 
be kept absolutely distinct and separate. The first method 
is to make a direct gift to all the children to take effect 
immediately upon the death or remarriage of the widow. 
That will give each child what is known as a vested inter- 
est (§ 32, above). Each will have a share at once upon 
the testator's death, subject to the provision for the 
widow. Then there will be a clause simply postponing 
the termination of the tmst and the payment over of the 
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piindpal of each share, till the boiefioiary of Giai share 
reaches twenty-five. If the vill stopped here each child 
would have full power to alienate after it came of age, hy 
deed or will; and npon the child's death intestate at any 
time the share would descend to its next of kin. If, then, 
any child of the testator dies nnder twenty-five, leaving 
childroi, there i« no reason why the child's right of 
alienation shonld he interfered with, for he will natarally 
alienate to his children by will or the share will descend to 
them. The deceased child's portion may, therefore, be 
left to descend or to pass by will. On the other hand, if 
a ciald of the testator dies without leaving issue, it is 
proper that the share of the child so dying shonld go to 
the other brothers and sisters. ThM requires a specid 
ivovision, known as a clause of "accruer," declaring: 
"In case any of my said children shall die without leav- 
ing issue surviving them, the share hereinbefore given to 
the diild 80 dying, including any further share or shares 
accruing under this present danse^ shall go and aocrue to 
my other children." 

§ 91. Same: Aconuplishment hy omUngent gift. The 
second plan for the gift to the testator's children is to 
describe the class who are to take, and to make it, as far 
as possible, contingent upon each member ot the class 
reaching the age of twenty-five — the time of distribution. 
According to this plan the devise will read: 

"To such child or children of mine as shall survive me 
and attain the age of twenty-five, and to the diild or chil- 
dren of any child or oMIdren of mine who shall be dead at 
my death or shall die under the age of twenty-five; pro- 
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vid«d that the child or children collectively of any child of 
mine dead at my death or dying under the age of twenl^- 
five sfafdl take only eaoh share as his, her, or their parent 
would have taken, if sudi parent bad lived to take a vested 
interest" 

Both theee plans — that of a vested gift with a clause of 
accmer and that of a contingent gift — accomplish pre- 
dsely the same resclt, hut by qoite a different series of 
clauses ^i^di must not be mixed with each other or hope- 
less confusion and litigation will result. The English 
conveyancers now almoet wholly prefer the second plan, 
and its farther develofwaent has been carefully worked 
ont 

§ 92. Samt: DertiopmeDt of latter plan. The reader 
will observe that, while the gift to the children of the tes- 
tator was made contingent on their reaching twenty-five, 
the gift to the child of any deceased child of the testator 
is made to it absolutely. l%e reason for this is that a gift 
to the child of any deceased child of the testator, on such 
grandchild reaching the age of twenty-five, would be in 
violation of the rule against perpetuities (§ 60, above), 
as it might take effect more than twenty-one years after 
the death of the widow and all the testator's children. 
Nevertheless, the general plan requires that all gifts be 
postponed, if possible, till the legatee reaches twenty-five. 
The ingenuity of more recent conveyancers has devised 
this clanse, which does the work simply and effectively: 

"Provided always: That if any grandchild or grand- 
children of mine should attain the age of twenty-one years 
before the oxidation of twenty-one years from the time 
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of the death of the survivor of my children and more re- 
mote issue (if any) living at the time of my death, then 
the vesting of the share of each snch grandchild shall be 
postponed to the expiration of such time of twenty-one 
years, or nntil the Attainment by snch respective grand- 
child to the age of twenty-five years, whichever shall first 
happen." Then follows a clause giving the shares of 
grandchildren, i^o died before obtaining a vested inter- 
est, to their children, if any. 

§ 93. Disposition ot income inrSor to time of diitribu* 
tion. Whichever plan be adopted — ^the one where the 
gift is vested or the one where it is contingent — the provi- 
sion for the children and other issue is still incompleto. 
As none are to take till they reach twenty-five (except in 
ihe case of great-grandchildr^a) what is to happen be- 
iween the termination of the widow's iaterest and that 
time t Obviously the income upon the vested or expectant 
share of each child or grandchild is to be used for its 
maintenance and education. This is accomplished by a 
general direction to the trustees thus to apply snch part of 
the income as seons best, or to pay it to the parents or 
guardians of the persons entitled, to be by them thus 
applied. If all of the income of any Bhare is not thus 
spent, it may be directed to be accumulated for the benefit 
of its share, subject to any futnre use for maintenance 
and education of the one entitled authorized by the trus- 
tees. Power should also be given the widow and trustees 
to use for similar purposes any necessary part of tiie prin- 
cipal, or even to make an advancement to children on cer- 
tain occa8i<m8. 
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{ 94. Sontiiw duises. Summary. The balance of the 
will containB some roatiDe clanseB, declaring that the gift 
to the vife shall be in liea of all interest which the law 
allows her, providing a method of supplying the place of a 
trustee who dies or becomes incapable or refuses to act, 
and naming executors. 

This, then, as Davidson says in his Precedents, is an. 
ontline "of a will of the simplest and most ordinary de- 
scription.** It is nothing but a gift to the widow for life 
or during widowhood, and then to the children. It is what 
testators do or are planning for every day. Almost any- 
thing, however, is more easily concdvable than that the 
layman who contemplates such a testament should ever 
imagine the perfection of form and detail to which an in- 
stroment on these simple lines can be brought Throng 
experiments and mistakes of the past, generations of a 
trained, experienced and skilful professional class have 
evolved what is best for the purpose. With a will drawn 
according to the ideal thus wrought out, the question of 
testamentary disposition may in most cases safely be dis- 
missed from his mind by the testator during the remain- 
der of his life. 
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CHAPTER m. 
OOVKVAinV FOK TITLE. SXEOUTXOK OF SEEDS. 

SbCTION 1. COVBNAWTB OF TiTLE. 

$(H^ The modem coreaante of title. These are as 
followB: 1. Covenant of seisin: Thia is a covenant that 
the grantor is seized at tiie time of the grant. In most 
jurisdictions this covenant is only satisfied by a lawful 
possession of the grantor. In some gnrisdictions, how- 
ever, it is satisfied (by reason of the survival of the feudal 
definition of seisin) by a wrongful possession of the 
grantor. 2. Covenant of the right to convey: This is 
not the same as the covenant of seisin, because one may 
have a right to convey under a power to appoint, for in- 
stance, and yet not have any seisin or possession. 3. 
Covenant against incun^rances : This is self-explana- 
tory. It is a covenant that there are no incumbrances 
upon the land conveyed. 4. Covenant for quiet enjoy- 
ment: This is a covenant that the grantee f^all not be 
disturbed by any one claiming through the grantor. It 
is only broken when one enters claiming under the 
grantor. 5. Covencmt for further assurance: This is 
not so common in this country as in England. It is a 
covenant to make farther conveyances to remove clouds 
or clear up the title. 6. Covenant of warranty: Thisia 
peculiar to the United States. In scope it is similar to 
the covenant for quiet enjoyment, except that it is a cov- 
155 
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enant that the grantee shall not be disturbed hy anjr one 
claiming a superior title. It is the general warranty of 
good title as against all the world. 

Formerly aH these coTenants were spelled ont at length 
in the draft of every warranty deed. The prolixity of 
deeds thus engendered was unnecessary, because the form 
and substance of the covenants were the same in all in- 
struments. A sensible refonn has been effected by means 
of statutory forms of conveyance, wherein the nse of the 
one word "warrant" in the phrase "warrant and con- 
vey" is sufficient to introduce into the deed practically all 
of the covenants above mentioned except perhaps the cov- 
enant for further assurance. Frequently statutes pro- 
vide that the nee c^ the words "grant, bargain, and sell" 
in a deed will operate to incorporate into the instrument a 
covenant of seisin, a covenant against incumbrances, and 
a covenant of qniet enjoyment against any claiming under 
the grantor. 

§ 96. How far covenantB of title ran with the land? 
In general. It is a matter of no particular remark that 
the original parties to the covenant for title can sue and 
be sued. It is, however, one of the special attributes of 
these covenants for title that the benefit of suing on them 
exists not only in the original grantee, who was a party to 
the deed in which the covenants were contained, but also 
in any other person to whom the original grantee conveys 
his title and to whom his title comes by a regular chain 
of conveyances from him. The benefit of the covenants is 
thus said to "ran with the land." The doctrine that the 
benefit of covenants for title runs with the land is, how- 



D,g,,z.d by Google 



COVENANTS AND DEEDS 157 

ever, anbjeot to some subtle and annoying qnalifioations, 
Thich will be explained in the sucoeeding Bnbsections. 

§ 07. Same: Broken ooTenants. Suppose the covenant 
has been broken. That occurs with respect to the cov- 
enants of seisin, right to oonvey, and against incum- 
brauces, if at all, when those coveaiants are made. The 
English courts now allow the breach of the covenant to 
run with the land until some holder of sucb title as passes 
has suffered, as the phrase goes, the "ultimate damage," 
for instance, in the case of an incumbrance hj way of 
mortgage, until some holder of the title has been obliged 
to pay ofF the mortgage to protect his possession (1). The 
American cases, on the other hand, generally insist that a 
ooveooant for title cannot run at all after it has been bro- 
ken (2). In oases, then, where the original covenantee 
has conveyed after the covenant has been broken, his 
transferee who wishes to take advantage of the covenant 
must sue in the name of his transferor, who is the original 
party to the covenant sued upon (3). 

§98. Same:Effectof the lack of title. Suppose whra 
the covenants were made the covenantor had no title 
whatsoever, so that no title passed at all to the grantee. 
The Engli^ courts, relying upon an old dictum uttered 
in 1595 (4) hold that the ben^t of the oovenants cannot 
ran with the land because no title to land passes for them 
to run witii. This prevents the running of the benefit of 

(1) Klagdon t. Nottie, 4 M. ft 8. 63. 

(2) Oreeiibr V. WllcockSv 2 Joliiu. (N. T.) 1. 
(S) Cole T. KlmbAll. G2 Vt 839. 

(4) Noke T. Avder, Cro. ElU. 373, 48S. 
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the oovenants of quiet enjoyment, oovenantB for tuiihex 
assurance, and covenants of warranty, if any, which are 
not broken when made. The American courts, with more 
liberality, seem to adhere to the doctrine that if there is a 
regular chain of title from one transferee to another, and 
at the same time a passing of possession from the original 
covenantor to his grantee and then on from each trans- 
feree to the other, the benefit of the covenant which has 
not been brokm will nm (5). At least one jurisdiction 
seems to have gone so far as to dispense with the require- 
ment that possession must pass from one transferee to an- 
other (6). This position seems very sensible from the 
point of view of policy. It seems absurd that at juat the 
time when one desires the warranty most — ^that is, when 
no title has passed — he should be told that the coT^uint 
will not nm. 

§ 99. Saioe: Burden ct ooroianta for tttte. The pre- 
ceding subsections have dealt with the mnning of the 
benefits of covenants for title. The burden of the cov- 
enant—that is, the duty to respond in damages upon its 
breach — remains in the grantor during his life. How 
far does it bind his heirs f The rule of Ihe common law 
was that, ^oe the covenant was in an instrument under 
seal, if it puported to bind the covenantor's heirs and as- 
signs, as it practically always did, the covenantor's heirs 
would be bound to the extent of assets descending to them 
from the covenantor. To that extent, then, the burden of 
the covenant passed to othOTs than the covenantor. 

(B) Beddoe v. WadiworUi, 21 Wend. (N. Y.) 20. 
(6) Wead t. Larkln, 54 III. 489. 
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1 100. Estoppd by deed: Two tiieories. The rales 
conoeming estoppel hj deed, as it ia called, are so closely 
connected with the operation of covenants for title that it 
seeoDs appropriate here to consider them in connection 
vith coTCEiants fi»r title. 

Snppose A, having no title, conveys to B, and then ao- 
qnires the title from X. According to the view of the 
English, and some American conrts, B has no title, bnt 
anij a right (in case A has conveyed to B with covenants 
of warranty or rejvesentations as to his having a good 
title) to compel A to transfer his present good title to B 
(7). In this country more generally, where A has par- 
ported to convey to him with covenants of warranty, B is 
regarded as having at once the legal titie withoat any 
acti(Hi or proceeding against A. The after-acqaired title 
of A, which he derives from X, is said to enare to the 
benefit of B by way of estoppel (8). In some oases there 
is no difference in resnlt between the view of the English 
cases and the view of the American cases. Thas, if A 
saes B for possession, B cannot on eithffl' theory defend 
upon the gronnd that B received no title and that A has 
the right to possession. Under the English theory B is 
denied the right to set ap that defense and may be en- 
joined from setting it ap, and in this conntry B can claim 
that he has the legal title. In either case the result of the 
litigation is the same — ^B prevails over A. 

S 101. Same: Differing resnltf ot theorioB. The differ- 
ence in reaalt between the American and Eng^ifOi view 

(7) Burtner r. Keran, S4 Ontt (Ta.) 86. 
(S) Somea r. Skinner, 3 Pick. (Mass.) U. 
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of the way in which B 's obvious rights are to be «^OTced 
beoomee important in two oases. Suppose, after A has 
acquired the title from X, B attempts to maintain eject- 
mesit against M, a stranger who haiq>«ais to be in posses- 
sion, bnt who has no title and does not daim &om X, A, or 
B. B most then succeed, if at all, on the strength of his 
own title, and not at all on the weakness of M's. B will 
fail in England because he has no title. He wHl succeed 
in this country because he has. So, after A conveys to 
B, if A then aoquires title from X and conveys it to C, a 
bona fide purchaser for value, in England C must prevail 
because he takes the legal title free and clear from B's 
mere right to compel A to transfer to him. In this conn- 
try, however, if our courts adhere strictly to the theory 
that the title passes to B by way of estoppel, as soon as A 
acquires it from X, B should prevail over C. This prob- 
lon in this country, however, is complicated by the appli- 
cation of the recording acts, and had best be discussed 
later (§g 115-16, below) in that connection. 

The American courts have not always been able to ad- 
here strictly to the theory that B obtains title by estoppel 
when A acquires the title from X. For instance, B, hav- 
ing been ousted from his possession by X, the holder of 
the superior title, makes a claim against A on his cove- 
nants of warranty for the return of tbe purchase price. 
Suppose A is able to buy in the title from X at a greatly 
reduced price, can A then force his after-acquired titie 
npon B by estoppelT The courts hold that he cannot (9). 
If, however, A ean buy in the outstanding title, howevM 

(9) Blucllvd T. Ellis, 1 arar (Hub.) 1». 
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cheaply, while B is still in possession and before he has 
suffered any damage, perhaps B will be foroed to take the 
after-acquired title by estoppel, even against his will. 
Sbction 2. EzEotmoN of Dkeds. 

§ 102. Statntory prorisicHui retarding execution of 
deeds. The differing detailed provisions of the laws of 
the different states relative to the axeontion of deeds 
make any attempt to state the law fnlly and precisely out 
of the question. This subseotion consists rather of a 
series of conveyancer's cautions than an attanpt to state 
the rules of fifty different jurisdictions. 

A conveyancer always remembers that a deed of con- 
veyance of land must be executed accordii^ to the form- 
alities of the state where the land is situated- He knows 
the law of his own state. What does he do when he 
wants to know the law of other states? He may, of 
course, consult the statutes of another state, but that 
would be a long and difficult task, because a great many 
different provisions might affect the execution of deeds, 
and they may be widely separated under different heads 
in the statute books. They are not apt to be all known 
or readily referred to exoept by local practitioners who 
have all their lives been in contact witii the law of that 
particular jurisdiction. If the matter is of very great 
importance the conveyancer desiring to draft an instru- 
ment in conformity with the laws of a neighboring juris- 
diction may take the advice of local counsel in that juris- 
diction. If, however, it is a small matter, like the for- 
malities of a warranty deed conveying a fee »mp1e, be 
will fluently obtain fall satisfaction by oonsulting the 
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current volnme of a legal directorf or mraoantile agency. 
That contains a snmmary of the law of each state with 
respect to the formalities for the execution of deeds. It 
purports to be prepared by competent local attoneys, 
and the profession has come to rely upon that fact. 

There will be found a great variety of provimons aboat 
seals. Some jurisdictions require seals and some do not. 
Some states that require seals will not take a pen scroll 
for a seal, but insist npon a wafer being attached. In 
other states a pen scroll is enough. In some a seal printed 
on the blank form of deed is snffiraent, and in others it is 
not. The differmt provisions for waiver of a wife's 
dower or a husband's ourteey, and the waiver of statutory 
exemptions of homestead property; the different foims 
for the acknowledgment of a deed by the parties ; and the 
different modes of insuring the recognition of ai&nowl- 
edgments taken in a neighboring jurisdiction, all present 
a variety of detail which it is impossible to state in the 
mass. 

§ 103. Ddivery and acoeptazioe neoeasaxy. The sign- 
ing and sealing of a deed — even the signing, sealing and 
acknowledging of a deed— does not make it effective as 
the legal act of the grantor. To do that there must be a 
delivery, and, with some qnalifications to be hereafter 
noted, an acceptance. 

§ 104. DellTery to grantee. There can be no delivery 
till the instrument has bem placed entir^y ont of the 
control of the grantor. 'Diis usually occurs by tiie final 
banding of the instrument to the grantee or his agent. 
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iSxay diffienlties of fact arise as to whether the deed 
has been placed out of the oontrol of the grantor, espe- 
oiflUy where the trausaoticHi is between a husband and 
wife. After the dealh of the hnsband the deed is re- 
corded, and the question is raised whether it was d^T- 
end before the husband's death. The wife is practically 
always an inc(»npetent witness as against the heirs of the 
hnsband, so that the whole question comes down to one 
of circnmstantial evideooe with respect to the place where 
the unrecorded deed was kept. Often the testimony is of 
a pietnreBqae character. The question tarns upon 
whether the instrument was kept in the top bnrean 
drawer with the wife's lingerie^ or in the second draww 
with the husband's red shirt. But observe that the pla- 
cing of the instrument in the hands of the grantee does not 
necessarily constitute a delivery^ onless by that act the 
instrument is placed entirely out of the control of the 
grantor. Thus, if the instrument be placed in the hands 
of the grantee as the grantor's messenger or servant or 
agait, to take the instrument to town and there hand it 
to another agent of the grantor, there is no delivery. On 
the other hand, delivery may possibly occur withont any 
actual physical ronoval of the deed from the grantor's 
hands. For instance, if he in the presence of the grantee 
says: "Here is the deed; I deliver it to yon, but if you 
wish I will keep the instrument safe for yon. Here is my 
receipt to you for it, and you may have it at any time on 
demand. In the meantime I will keep it in my safe for 
yon." Under such circumstanoes the grantor has turned 
himself into the bailee or custodian of the papw for the 
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grantee, and the delivery is complete ( 10) . Bnt the casee 
where this actually a{^)eerB are rare. 

§ 105. Delivery upon condition to thizd party: Escrow. 
Tlie placing of the instroment in tbe hands of a third 
party, to be delivered by him finally to the grantee upon 
the happening of ca*tain conditions, ia frequent. Thus, 
where the deed is placed in the hands of a third party and 
absolutely beyond the legal right of the grantor to recall 
the instnunHit except upon the non-happening of the con- 
dititm, the grantee is «itltled to the deed upon the hap- 
pening of the condition and the title is good in the grantee 
by relation back to the time of delivery to the third party. 
The delivery upon condition to a third party in this man- 
ner is called a delivery in eBcrow, and the third party is 
the eserowee. There are two principal difficulties which 
arise in regard to escrows, which are considered below. 

§ 106. Same: Violation of condition by eKrtnree. Sup- 
pose the eserowee delivers the instrument in violation of 
the condition to the grantee, and the grantee conveys to 
one who pays full valne and has no notice of the improper 
action of the eserowee. Does sueb bona fide purchaser 
for valne obtain any rights as agiunst the grantor who de- 
livers the deed in escrow? The older law, which pro- 
ceeded upon the premise that no title passed until there 
was a delivery by the eserowee pursuant to the condition, 
was obliged to say no (11). Bespectable courts are to 
be found, however, which insist upon protecting the bona 

(10) Doe A. (tannoni v. Knight. 6 B. ft C. 671. 
(U) Omtth T. Boutli RoTslton Bank, SB Vt Ml. 
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fide pnrciiaBer for value (12), though the precise theory 
does D«t yet aathoritativd^y appear. 

§ 107. Same: Ambitfiioiu delivery. Great inconvea- 
ieuce and often expeneiTe litigation ensues when the 
grantor, who delivers his deed to a third party, leaves it 
ambiguons whether he has placed the instrom^it abso- 
lutely out of his control or has reserved a right to recall it. 
This ambiguity arises in the cases where a father, not 
widiiiig to hazard the unoertaintiee of will-making, makes 
a deed conveying his farm to his children equally. He 
keeps the matter secret, and, not wishing to be deprived 
daring his lifetime^ he places the deed in the hands of 
some neighbor or justice of the peace or lawyer, with in- 
stmctions to deliver it to his children at his death. If at 
this time he reserves the rig^t to recall the instrument, as 
he frequently does, the instrument cannot be valid as a 
deed at his death, because it was never delivered before 
his death. The instrument was never put out of the con- 
trol of the gnmtra' beyond his right to recall it. As a 
matter of fact, the whole transaction on the part of the 
grantor is an attnnpt to make a will. He has attempted 
to dispose of his property at the time of his death and he 
has made that disposition revocable at any time during 
hia life. This precdsely complies with the definiticm of a 
testamentary act. The difficulty is that the deed is not 
attested and executed as is required in order to make it 
effective as a wilL 'Ev&a. if it he jwroperly attested and 
exeouted as wills are required to b^ yet at least one re- 
spectable court has held that since it is in the form of a 

(IS) Schurts T. ColTln. G6 Oh. Bt 274. 



Dig,, z.d by Google 



166 TITLE OF BEAIj ESTATE 

deed it cennot be proved as a will (13). In any event, the 
old man who so carefully set oat to avoid the terrors and 
nncertaintiea of will-making, has succeeded in attempt- 
ing to make a will without the slightest eSvrt at comply- 
ing with the requir^nents, which he probably knew some- 
thing of and wonld have fulfilled had he only known what 
he waa doing. 

Such is the logical resnlt where the grantor does re- 
serve a right to recall the instrument in the case just put. 
The detennination of the fact whether he did reserve any 
such right is a mattw which depends upon conversations 
between the alleged esorowee and the grantor at the time 
of the delivery to him. At that time the grantor may 
have used phrases which are ambiguous beyond the hope 
of satisfactory interpretation. The person to whom the 
deed was entrusted may not remember what was said, or 
he may honestly or corruptly state what was said inac- 
curately or falsely. After long and espen^ve litigation 
the whole qnestion of fact may still be obscure and the 
final result depraid upon nothing definite or satisfactory. 

§ 108. DeliTeay upon oonditim to grantee. Then is 
one teohnioal and dogmatic rule regarding delivery upon 
condition which must he noted. The grantor cannot de- 
liver upon condition to the grantea If he does so the title 
passes in spite of the fact that the condition has not hem 
performed (14). There is a modem tendotcy, not yet 

(II) N«ble V. FickeB, 210 III. m. 

<14) Vhrddon'l Case, Cro. Bl. 520; 8h«p. Tonch. S8, St. 
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very weJl defined, to protect the grantor against the 
grantee in such a case. But if the grantee has conveyed 
to a bona fide poFcbaser for value it is believed that the 
grantor mnst stand the loss. 
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XEOXST&ilTXOK OF TITLE. 

SBcmir 1. ExauTBATioTs vimsR ^oobdinq Aoib. 

§ 109. The reoording statutes. There is some diver- 
sity in the proviBions of the recording statutes in tiiis 
coontry. Some provide that an nnrecorded deed shall be 
ineffective against all the world, except the grantor and 
those who take from him with actual notice and record 
first Iliis makes the nnrecorded deed invalid against 
attaching judgment and ezecntion creditors, and snbse- 
qnent transferees who did not pay valne, provided they 
had no actual notice. Others provide that the unrecorded 
deed shall only be void against the sabsequent purchaser 
for valne without notice who records first. This makes 
the mirecorded deed good against judgment, execution 
and attaching creditors. Other acta combine the features 
of these two sorts of statntee, making an unrecorded deed 
void against judgment, execution and attaching creditors 
and purchasers for value who record first. A rathw 
clumsy form of statute is one which only requires record- 
ing within, let us say, six months, and <HiIy fixes the char- 
acter of the deed as an unrecorded deed if it has not been 
filed for record within tiie six months. Thus, if A re- 
ceive a conveyance in January and records it in May, he 
can claim ahead of B, who purchased for value without 
notice and received a conveyance in February and re- 
168 
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corded the aame day. A rather extreme form of statute 
is one whidi makes the unrecorded deed void against the 
snbseqneDt pnrchaser, whether be has notice of the pre- 
vious unrecorded deed or not. The provision of local 
statutes must be ascertained when the necesuty arises. 

§ 110. Sscording gives notice of wbaX is recorded. 
Whethw our acts say so in terms or not, they are con- 
straed as providing that what is properly recorded is no- 
tice to all the world- Thus, if A agrees to sell land to 
B, and then A sells to C, who is a bona fide pnrchaseir for 
valne; in the absence of all recording, C will prevail over 
B. Now, if B records and the statute thereupon gives 
constractive notice of B's contract to all the world, C 
ceases to be in law a purchaser without notice. C is 
chargeable with notice of the contract, and B will prevail. 
Such, it is believed, is the universal attitude of our Amer- 
ican courts toward the recording acts. This is in sharp 
contrast to the attitude of the English oonrts toward a 
recording act passed in the reign of Queen Anne. That 
act might have been treated in the same way as oar Amer- 
ican conrts have treated the American statutes. Nev^- 
theless, the statute of Anne was held to give no notice of 
the instrument recorded, and hence, in the case put, B, 
although he records, would not prevail over C, who was 
in fact a purchaser without actual notice. Naturally the 
English registry act of Queen Anne's time was not suo- 
oessful in introducing a general registry system. It is to 
the single fact that the American recording acts are stat- 
utes which make properly recorded instramcoits notice to 
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all the world that the success of onr registry systMU may 
be largely ascribed. 

§111. Xhiaiithoriied reewdiiiff. Formerly, it was 
nsoally a statutory requirement tiiat, before an instm- 
ment was entitled to be recorded, it must be acknowl- 
edged before a notary or other public officer. The reason 
for this was tiiat the recording acts usually allowed a cer- 
tified copy of the record to be introduced in evidence by 
way of proof of the original, where a proper fonndation 
had been laid that the original had been lost. Hoice, for 
this purpose, it was expedient that the deed be proved by 
acknowledgm^it before it was recorded. The require- 
ment of acknowledgment had no particular connection 
with the effect of the record as notice to all the world, yet 
the courts were inclined to hold that if the deed were not 
acknowledged, although it was duly recorded, it was not 
notice by the record to any one. Statutes, however, have 
now been very generally passed remedying this defect and 
making an unacknowledged deed actually recorded, eon- 
stmctive notice, like a deed properly acknowledged and 
recorded. 

§ 112. Errors of record. Snppose A, owning lota 4, 
5, and 6, conveys 4, 5 and 6 to X by deed. The recorder 
erroneously copies the deed so as to make it api>ear that 
lot 5 had not bera conveyed, and thereafter A conveys lot 
5 to Y, a bona fide purchaser for value. So far as the 
statute will permit it, Y ought to be protected. It is not 
usual or natural for a grantee to look at the record to see 
if his deed has been correctly recorded, yet it is possible 
for him to do so, while Y has absolutely no chance of 
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doing so. Of coors^ whichever one of X or 7 loses has 
an action on the case against the recorder for damage 
ariong fnna his neglect of dnty. 

§ 113. Aj:aiiutt what oonr^aDces unrecorded deeds 
are valid. UnreoOTded deeds are good agunst the grantor. 
Now suppose the grantor dies and his hear then conveya 
to a bona fide purchaser who records first. Can the 
grantee of the heir claim against the grantee in the un- 
recorded deedf When this case arose it was ai^ed that, 
BiDce the unrecorded deed was good against the grantor, 
the grantor's heir got nothing by descent and hraioe his 
grantee got nothing. Sacb reasoning, however, did not 
prevail, and the unrecorded deed was held not to be valid 
as against the purchaser from the heir (1). Snch a 
ruling helped materially to sustain the object of the re- 
cording acts. 

% 114. OiMifliot between lia pendens and registration. 
There is a rule of the courts that when a suit in relation 
to land is started against a defendant, and service of sum- 
mons is had upon him, the suit is constructive notice to all 
who may attempt to take title from that defendant. Thus 
suppose A conveys to B, and B obtains the conveyance by 
fraud. A sues B for a re-conveyance and obtains a decree 
in his favor. If, before any decree is rendered against B 
but after service of process upon him, B conveys to C, 
who takes without actual notice, C will nevertheless take 
subject to the decree afterwards entered against B and 
must convey to A. This is known as the application of 
the doctrine of lis pendens (pendency of suit). Such a 

(1) Barl T. F^Bke, 103 MaM. «L 
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role was necessarjr in order that litigation mig^t not be 
prolonged indefinitely by transfers pending the suit, and 
so that a snit might not in the end resnlt in a futile 
decree^ 

Now enppose A has an unrecorded claim against B by 
way of mortgage, and A files a salt to foreclose against B, 
and B is served with process. B, then, before the final de- 
cree, conveys to a purchaser for value without notice. 
Sabseqnently the decree against B to foreclose is entered. 
WUl it bar the right of the ptu-chaser for value without 
notice t Here, it will be observed, the doctrine of the re- 
cording acts comes in conflict with the rule of lis pendens- 
By the doctrine of lis pendens the porehaser for value 
had constructive notice of the suit and of A's rights. Un- 
der the rule of the recording acta he was perfectly pro- 
tected in dealing with B as the owner, clear of any rights 
of A under A's unrecorded mortgage. Which, then, shall 
prevail f The courts are probably hopelessly divided upon 
the question. Statutes in some states have settled the 
point by providing for the filing of a lis pendens notice in 
the registry of deeds and that suits shall not be noticed 
to purchasers by the doctrine of lis pendens unless that ia 
done. Such is the proper solution of the difficulty. 

§ lis. Estoppel: Grantor and grantee indioea. SupxMse 
(following the case stated in S§ 100-101, above) that A, 
having no title, conveys to B. Then X, the true owner, 
conveys to A, and A conveys to C, a purchaser for value, 
without notice of any rights of B. Can B clum against 
At On the sappoeition l^at this question was not com- 
plicated with any recording of the deed from A to B, or A 
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to C, this qneBtion was t«DtatlTel7 answered in fhe nega- 
tive (§ 101 above), provided the conrts followed the com- 
mon holding tiiat a legal title passed to B by way of estop- 
pel immediately upon the acquisition by A of the title 
from X. Suppose, now, we inject into the above case the 
practical element of the recording acts. B records as 
soon as he receives his deed from A. A records as soon as 
he receives his deed from X, and C records as soon as he 
receives his deed from A. Now, can C claim against B! 
The final answw to this depends to some extent upon 
other considerations not yet mentioned. 

If the indices to the records required by law are what 
are known as grantor and grantee indices, and these are 
the only ones in nse, much may be said in favor of C's pre- 
vailing over B. Such indices simply refer to all instru- 
ments filed by the names of the grantors and grantees. 
UndOT this system a reasonably careful conveyancer in 
tracing a title will commence with a certain grantee and 
ron down the oolmnn of grantors in the grantor index till 
he finds the name of that person. He will Hi&a make a 
minnte of that conveyance and then nm down the grantee 
in that conveyance again in the grantor index, and so on 
till he has exhausted all the conveyances. By this process 
it is plain that the conveyancer will mn down X*s name 
in ihe grantor's index until he finds his deed to A, and 
then he will Txm down A's name in the grantor's index 
from the date he received the title until he comes to his 
conveyance to C. He will never find by this process the 
conveyance from A to B. To cov«r deeds made by a 
grantee before he received title the seardier would have 
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to mn down each grantee in the grantor's index practi- 
cally from the date of his birth. That would be an ex- 
traordinary labor. It wonid be a labor ont of all pro- 
portion to the benefit to be derived or the danger songht 
to be avoided, for sach cases as the one pat arise with the 
greatest infreqneacy. It is believed that reasonably care- 
fnl couveyaacers do not attempt to make any snch seerdL 
Under these drcomstances a roling by conrts that the 
deed from A to B brfore A reoMved his title, though re- 
corded, really stands upon the footing of an nnrecorded 
deed, since it is ont of the regular chain of title, is wd- 
oomed by conveyancers and ehonld be by the pablio at 
larga Courts hare reached snch a result (2). Th^ 
have, however, also readied the contrary result (3). 

S 116. Same: Tract indices, or both kinds. Kow sup- 
pose the indices required by law to be kept are what are 
known as tract indices, i. a, indices on whidi are noted on 
different pages the description of different parcels of 
property, and in the oolnnms beneath a minute of all con- 
veyances touching that property is noted. In that case 
the ov^Iooking of the deed from A to B will be ont of the 
question. The deed from A to B will appear in the chain 
of title plainly and easily. Under snch circumstances the 
deed from A to B would be in the regular chain of titl^ 
and C, whoi he took his deed from' A, would have con- 
structive notice of B*s interest from the records. The 
holding would then be in favor of B, provided always that 
B would prevail over C in the absenoe of all reoording. 

(!) Cklder ▼■ Cb&piiian, S2 Pa. 3G9. 
(S) Wbltfl V. Patten. » Pick. SS4. 
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Soppose that the only indices in fact provided for by 
law -were grantor and grantee indices, bnt that as a mat- 
ter of fact tract indices were kept It would be impos- 
sible to have in sneh a case more than one role for a 
given jurisdiction. Unless, therefore, the practice of hav< 
ing tract indict were imiversal thronghont tiie state, it is 
difficult to see how it would furnish the basis for any re- 
sult other than that which permits to prevail over B. 

§ 117. Purchaser withont notioe trom purchaser with 
notice. Suppose A, having title, conveys to B, and then 
to C. C records first, but has notice. Then B records. 
C thm conveys to D, who is a purchaser without actual 
notice of the conveyance to B. B would have had im- 
ority ofv&r C. Will B then have priority over the grantee 
fromCt 

'Diat will depend upon whether B's deed, though re- 
corded, will stand as an unrecorded deed so far as D is 
concerned, because it is out of the regular chain of title. 
This again may depend upon the sort of indices which are 
l^^ly required to be kept. If only the grantor and 
grantee indices are legally reqnired and in use, it is ap- 
parrait that m making a chain of title a conveyancer hav- 
ing found the deed from A to C wiU drop A and look for 
conveyances from G. A rule which required the subse- 
qaexii purchaser &om C to take notice of deeds from A 
recorded after the deed to C, wonld require a searcdi of 
all deeds from A recorded after the deed from A to C, and 
until Bnch time as C might convey to D. This again 
would place a burden on the searcher out of all proportion 
to the benefits to be gained or the dangw sought to be 
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avoided, because tKs mtnation preeoited in the case pat 
mnat arise very rarely. It has heem. held that in the case 
put D most prevail over B (4), and the contrary has also 
ho&a. held. When tract indices are required to be kept a 
different result mi^t conceivably be reached becaose 
the above reasoning would not apply, and the recorded 
deed from A to B wonld fairly be in the diain of title. 

S 118. A puade oaie. Suppose X makes a first mort- 
gage to A to secure $2,000, this not being recorded. Then 
X makes a second mortgage to secare $5,000 to B, whidi 
is recorded, but B has notice of the first mortgage. Then 
S. makes a third mortgage to secure $3,000 to C, who re- 
cords and has no actual notice of the first mortgage. The 
land sells on foreclosure for $6,000. How shall this sum 
be divided! Apparently A is preferred to B ; B is pre- 
ferred to C ; and C is pref ^red to A. One solution of the 
problem would seou to be this: C is the least culpable. 
He has recorded properly and has no notice of the nnre- 
cordedinstrument. A is in default for not recording. B, 
although he recorded, had notice of the prior unrecorded 
instrument. It is fair, then, to start with G's rights and 
protect them first. C then is mtitled to all of the fund 
except $5,000, the amount he knew was ahead of his mort- 
gage. That leaves C $1,000. The remaining $5,000 may 
be divided between A and B in either one of two ways: 
1. It may be said that since A is preferred to B, A must 
have his whole $2,000 out of the fund of $5,000, leaving 
B $3,000; and that it is proper that B should suffer be- 

(4) Mam T. Curtla, 140 Mms. IIS. Contra: Van Reiusolaer t. 
dark, IT Wend. 2G. 
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catise he could have givcai C notice of A'b mortga^ hj re- 
oording his mortgage as a second mortgage, and so had 
C postponed oad ezdaded from any share in the fnnd. 
2. A juster solution, however, would* give to A $1,000 
and B $4,000 on the groond that if A had recorded, C 
wonld have had nothing and B wonld have obtained 
$4,000 of the $6,000 and A $2,000; that if yon give A 
$2,000 and B $3,000, yon will be making B pay for the 
error of A in not recording, which is a more culpable error 
than B's failure to give C notice of A's mirecorded mort- 
gage. Furthermore, it does not lie in A's mouth to say 
that B has caused the trouble. 

Sbctiov 2. BBomTBATiOH Undeb Tobbbns Stbteu- 
§ 119. The Byvtem ot oonreyancing prodnoed by the 
recording acts. The recording system inevitably pro- 
duced the abstract of title buuness. It was natural that 
the evidence of title upon which transfers were based 
should be abstracts of records made by competMit profes- 
sional abstract makers of known integrity and care. As 
chains of title grew long and often more complicated it 
became necessary that lawyers skilled in the law of titles 
should give an opinion as to who had title, based upon 
what the abstract showed. In many places of late, both 
functions have been absorbed by corporations doing an 
abstract and title bu^ees. These have added to the 
business of conveyancing the feature of title Insurance 
backed by a guaranty surplus. This does not mean that 
the title companies take any risks other than those which 
the more prudent conveyancers incur. It means simply 
that the opinion of conveyancing counsel and care in 
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makiBg np an abstract are backed with greater financial 
responsibility. 

S120! DefectB of tiie system: PnrduuMn not com- 
pletely protected. There were some weaknesses in the 
system of conveyancing btiilt up npon the reoording acts. 
In the first place the reoording system did not protect pur- 
chasers against the fact that a deed in the chain of title 
was never deliveredf or that the grantor was an infant, or 
that a grantor who was declared in the deed to be a spin- 
ster or a bachelor was not in fact living with a hnsband or 
wife who coold claim cmtesy or dower. It did not pro- 
tect purchasers in the proofs of heir^p which were made 
npon the death of the owner of land intCBtate. These dif- 
fionlties, however, were not so great as serionsly to inter- 
fere with the praotical working of the syston. General 
reliance upon the good faith of transfers was justified by 
the resnits, and it was very rare indeed that an innocent 
pnrohaser was ever deceived or suffered loss. Fnrther- 
more, with the advent of the guaranty system by oorpora- 
tioiu, possibility of financial loss as a result of these risks 
was redaced to a minimmn. 

§ 121. Same: Increasing cost of transfen. A mora 
serious difficulty with the recording systan was the in- 
creased cost of land transfffl-s. The chain of title must be 
kept up by continuations of the abstract In case of 
foredosores, partitions, proceedings to quiet title, or the 
transfer of property by defvise or intestacy, the nmuber of 
pages of abstract for a tranter may run from twenty to 
fifty, at a cost of from fifty to <me hundred dollars. In 
cases of the forectosare of a mortgage dealing with a sub- 
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diTiuon, where many diffavot holdings hare heea sold to 
di£fer«it perBons and resold, the fees for the abstract have 
been known very materially to add to the {ffioe of each in- 
dividnal lot In places where the records have been 
destroyed by fire and the abstract company has secared 
the only set of books of minates of ante-fire records, they 
have been able to levy a heavy toll for ante-fire abstracts 
and proofs of title. Hien as <dLains of titie have grown 
long and more difficult, the examinations by competent 
ootmsel have become more expensive and upon each trans- 
fer a complete examination of the whole title had to be 
made from the beginning and paid for. 

§ 122. BfloefltB finm title oampanies. The adv^t of 
the guaranty companies did mudi toward ameliorating 
this useless waste. By well systemized records of former 
examinations, double examinaticms were avoided and 
each examination was made where the last left off. The 
cost of making abstracts for the purpose of making ex- 
aminations was reduced, l^us the title company has 
been able to provide itself with an abstract for examina- 
tion, examine it, and issue a policy representing finan- 
cial responsibility, at a less cost than the indep«ident 
lawyer and abstract maker could do it. The consequence 
is that the independent abstract maker first, and latterly 
the independent lawyer-conveyancer, has largely beai 
driven from this field of work, and the title guaranty com- 
pany has made itself an established place in the convey- 
ancing business. 

S 123. Weakiusses of title gfoaranty system. Bat tiie 
praotioe of the abstract oompeaay was not without a flaw. 
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It still had to make abstracts, and the ownw still had a 
right to file all sorts of papers, be engaged in all sorts of 
lawsnits, and die leaving a complicated will or an in- 
solvent estate, between the date of one guaranty policy 
and another, so that an expoisive abstract might still be 
necessary for a single transfer; and, npon ezsmination 
by the oranpany, title might be fomid to be so defective 
that fnrther legal proceedings must be instituted to clear 
it np. Fm*thennore, the abstract and title guaranty bu^- 
ness has tended in a given locality to become the monop- 
oly of a certain corporation or corporations operating un- 
der mutual understandings, so that the complaint of ex- 
cessive charges has been made. It has also been observed 
that, if the title company makes a fatal mistake the land- 
owner will lose his land and have a recovery for money 
limited to the face of his policy, whic^ is often allowed to 
remain at the figure at which land was purchased, far be- 
low the enhanced value of the land. Hie time which it 
takes to close a real estate transfer through the title com- 
pany is considerablcL The company has to make an ab- 
stract from the last continuation, and the title must then 
be examined and passed upon. Even in a Kmple case 
this takes several days. Then there is always a gap be- 
tween the date of the opinion of title raidered by the oom- 
pany and the date of passing deeds and the purchase 
price- The pnrchaser is obliged to take the chance that the 
seller has not in the meantime made a conveyance to an- 
other or had a judgment roidered against him, or else go 
to the expense of an escrow arrangement by which the 
deeds and the purchase price are deposited pending the 
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reeordiiig of the deed and the further examination of 
the title. 

S 124. Begistratlou nnder the Toirou lystem: Cknanl 
ainu. To meet the difficulties enumerated above, South 
Australia in 1858 adopted legislation providing for a new 
system of registration of land titles The initiative in this 
movement was taked hy Sir Bobert Torrens, frmn whom 
it gained the name, the "Torrens STstem." It was gm- 
erally adopted in Anstralia^ and in varying forms is now 
in use in several of the United States and to a limited ex- 
toit in England. 

The Torrens system aims to secore three important im- 
provements in methods of dealing with land titles: First, 
that Uie state of the title shall be onoe detwmined oon- 
clnsively for all time. Second, that the sufficiency and 
effect of each transfer thereafter shall be determined for 
all time at the time it is made^ lliird, that the whole 
state of the title shall be known at any one time by a 
simple reference to the appropriate record of the regi»< 
trar's office. 

§126. Hethods employed. The first object is attained 
by a complete judicial hearing, with service of process 
upon and the publication of notice to all possible adverse 
intereets, the taking of proofs of ownerahip, and the set* 
tling of all disputed questions of title by a decree direct- 
ing registration. The registration of the title porsnant to 
the decree settles the title of the real estate, whether 
rightly or wrongly, and, when the time for review haa 
gone by, the title so decreed is good so long as the decrees 
of the court are npheld by the govoimient. There is no 
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Buch thing as taking the applicant's title away from him 
and giving him damages too frequently inadeqnatfi. 

The second object is attained by cansing the title to be 
transferred only by the act of registratioa l^e deed of 
the party no l<Higer passes the title— it merely directs the 
registrar to transfer it and places npon him the legal daty 
to tranter it. Title passes only as and when the re^s- 
trar transfers it on his books or records. Hence, the 
transfer as the registrar makes it is the one that coonts. 
So it is with inoombrances, liens and mortgages. They 
do not exist as incmnbrances till the r^strar has noted 
them upon his records. The registrar's certificate of title 
becomes the legal evidence of title, and not the act of the 



The third object is attained by a sdeatific method of 
bookkeeping. Each parcel of land registered has its own 
certificate, whioh is executed in duplicate. The owner 
has one. The other is kept on file in the office of the reg- 
istrar. Whatever any lien or incnmbrance is placed upon 
the property it is not effective until noted on the certifi- 
cate. Hence, the exact state of the title is known at all 
times by referaice to the certificate. When the title is 
transferred, the old certificate is cancelled and the new 
one made to the pnrdiaser with snch incombranoes ap- 
pearing as are still liens, and the duplicate of that is again 
kept by the registrar. 

§ 126. Indemnify fund feature. In the Torrens act 
as it came to us from Australia the power of the registrar 
in exercising a judicial discretion to determine who had 
titl^ and in whose name title shonld be rej^stered, was 
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vny great. Under these circamstances the establishment 
of an ind^nnity fond, or govemm^ital liability for the 
registrar's mistakes, was an essential and important feat- 
ure of the aet. In most of our American jurisdictions, 
however, a Torrens act in this original form, ^th snch 
power in the registrar, would probably be held nnoonsti- 
tutional as vesting judicial power outside of the constita- 
tionaUy established conrts and depriving the landowner 
of bis property without due process of law. Hence, our 
American Torrens acts necessarily include a complete jn- 
dicdal hearing, upon service of process, to all persons in- 
terested, before any registration is made. They may, in- 
deed, go further and provide for a judici^ hearing upon 
any aots of the registrar involving the exennse of any 
poi^ble determination of the state of a title, ^e resnlt 
is that the American Torrens registrar can hardly make 
a vital mistake as to a title which tiie court, on notice to 
all parties, has not been a party to, and inquiry into which 
is not precluded by an adjudication. The indemnity fund 
feature, or general governmental responsibility for mis- 
takes in r^stration, while it exists in our American acts, 
is, it is believed, of much less practical importance than 
is usually supposed. 

§ 127. Advantages of Torrena syitem: Final nttle- 
ment of validi^ ot title. The ori^nal proceeding to 
register is in reality (except in contested cases) only the 
examination of the title in the usual way by means of an 
abstract or other evidences of title, and the entry of a de- 
cree upon the evidence presented. This proceeding, how- 
ever, has advantages over an ordinary examinatimi of 



Dig,, z.d by Google 



184 TITLE OF SEAL ESTATE 

title. It can terminate all objections to the title by means 
of a judicial decree^ while examinations by oonveyancers 
can only note the objections time after time, and convey- 
ancing oonnsel can only give their opinion time after 
time that certain objecti<ms may be safely disregarded. 
In contested oases of registration under the Torrens acts, 
legal titles and qneations of inonmbranoes can be finally 
settled. 

§12& Same: Protection to all interested parties. Some 

prejudice has been excited against the system by raising 
the fear that by means of a Torrens registration a good 
title in A might be taken away from him and placed in B, 
and that A would have no reconrse except against an in- 
demnity fond. To this it may be replied that the same 
thing may happen in any oonrt proceeding to qniet title. 
Thus, wherever anyone files a suit in court to establish 
title in himself, there is usually some important adverse 
interest which he is desirons of getting rid of. Suppose, 
for the sake of argument, that the plaintiff has no title 
whatever. He is obliged to make all persons having ad- 
verse interests parties. If they default and do not ap- 
pear the plaintiff still is obliged to produce piima facie 
evidoiee of his own title. He does so and the court soruti- 
nizes his evidence to the best of its ability, and, no ob- 
jection being made by anybody, raidrars a decree in his 
favor. In sudi cases the true owner, who might have 
been able to establish bis title beyond a shadow of doubt, 
may be entirely barred of his rights and without any re- 
course whatsoever. The same thing is true by a proceed- 
ing to establish title under the Torrens acts, but it is not 
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pecnliar to a proceeding under the Torrens acts. The re- 
suit is one common to all proceedings to eatabliah title. 
As a mattw of fact, the danger of a bad title being reffs- 
tered is less under the Tturrens acts than it is under a di- 
rect conrt proceeding to quiet or establish title. The Tor- 
rens examiners understand from the first that they have 
a public duty to perform, and that they are the xn'otectoni 
of the Torrens indemnity fund. The result is that, from 
the time a petition for registration is filed, the claims and 
proofs of each applicant are as carefully scrutinized as in 
the case of a said under the old system, where the seller 
submitted his abstract and proofs of title to the purchaser 
for examination. The Torrens examiners make a careful 
conveyancer's examination of the abstract of title, note 
all possible objections to the titl^ and require objections 
to be cleared up precisely as if no r^istration was to be 
made; and not until the objections are either waived, on 
grounds which a conveyancing counsel would certify as 
sound, or cleared up by proofs or additional deeds, will 
the Torrens examiners make a report to the conrt that a 
decree should be Altered finding a clear title in the appli- 
cant This r^iresoits an infinit^y greater amount of 
care in the examination of proofs of title than is ever ex- 
ercised in ordinary court proceedings where the defend- 
ants are in default and no contest is made. In such in- 
stances it is the common experience of lawyers in Ameri- 
can jurisdictions that the court signs the decree which is 
handed him by counsel for the complainant, and does not 
pretend to go through the long and tedious process of ex- 
amining proota and evidffiioe in support of tiie plaiatiff*B 
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prima faiue right. It oaimot be too Btrongly inoiBted that 
under the Torrens acts there ig no loophole by whidi an 
individual with no title can msh in and have himself reg- 
istered as the holder of title to laud vhich he does not in 
fact own. 

§ 128a. Same: State at title always a matter of record. 
Under the Torrens acta title is never allowed to get away 
from thehands of the public officer or his assistants. l%e 
exact and anthoritative state of the title is known at all 
times by reason of the fact that it can be changed only 
through the medium and by the act of the registrar. 
Each step in the title is scmtinized by experts when it is 
taken and at the very time it is made, so that any nustakes 
of the parties can be conudered at onoe. Sach a thing as 
a misdescription can hardly occnr. Strange and weird 
clauses in deeds, made by ignorant persons, are at once 
brought to their attrition by experts in time to have 
a better instrument executed and substituted. Upon 
the death of an owner of registered land no new certifi- 
cate issues until due proof of heirship has beoi made or 
the will is presented. If any difficulties of oonstmction 
occur in the will, they may be settled by a simple refer- 
ence to the court which made the original registration for 
directions as to how the new c^i£cate shall specify the 
iutCTests. 

§ 129. Same: Fadlitatot n^id transfer of title. The 
time required in which to dose up transfers is of the brief- 
est. The grantor makes a direction to the r^fistrar to 
transfer the title to Jones and to hold the certificate till 
Jones pays the grantor the purchase price. The r^:is- 
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trar makes the new certificate whicli shows title in Jonea, 
and Jones makes Ms delivery of cash to the seller and ob- 
tains his certificate. The time necessary for the tnuts- 
action can be reduced to a day. 

$129& Same: Bedacesoost. The fees for the original 
registration and subsequent transfers vary, of course, in 
dilFerent oonununities. In Chicago they compare very 
&TorabIy with the oorrent rates for guaranty poliraes. ' 
Thirty doDars covers the cost of a re^tration nndw the 
Torrens aot. In a simple case of valid title, no lawyer 
is needed. The landowner places his abstract and evi- 
dences of title in the hands of the Torrens ofGce. The ab- 
stract is brought down to date from the public records by 
expert abstractors of the office. The entire title is thrai 
eiamined by a competent examiner, who renders an opin- 
ion upon the title with all usual conveyancer's objections 
noted. This is thrai examined and approved by the Tor- 
rens examine, who is a competent conveyancing coun- 
sel. If the title is then found to be without any material 
objections the Torrens office prepares the petition making 
the proper persons parties thereto, files this with the clerk 
of the court to which the cause is assigned, sees to the se- 
curing of proper service of process upon the defendants, 
and, when service is complete, seonres a referfflice by the 
court to the Tchtods examiner, who, as a judicial officer, 
drafts a report based upon the evidence of title submitted, 
and recommends a decree in acoordance with the report. 
This is entered, the c«rtificate of title is thereupon issued 
pursuant to the decree, and the landown» rec^ves back 
his evidmoes of title. 
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Now sttppoae the landowner desires to obtain a guax- 
anty^ l)o\icy at the onrrent rates in Chicago. He will find 
that these vary with the amount of the polioy and this, of 
oonrse, is fixed according to the valne 6t Qie land. For a 
policy of five hnndred dollars or less the rate is twoity 
dollars. The increase is two dollars per hundred after 
that until ten thonsand is readied and it is three dollars 
per hnndred for amounts over ten thousand. This, of 
coarse, means at least an eqnal initial oost to that of ob- 
taining a Torrens certificate in all cases where propeirty 
is worth one thousand dollars. The current charges for 
brin^g down an abstract are as follows: Certificate, 
five dollars; each ordinary instrmnent, <me dollar and a 
half; each jadgmeot or tax sale or special assessment 
shown, one dollar and a half; each written page of 
chancery or probate matter, one dollar and a half; eadi 
typewritten page of chancery or probate matter, three 
dollars. In many cases the cost of an additi<mal abstract 
without any policy wonld eqnal the fees required to se- 
cure a Torrens certificate. 

Now suppose one landowner has a Torrens certificate 
and another a guaranty policy. What are the respective 
charges necessary to have a new certificate or a new policy 
issued to the transferee? In the case of the guaranty 
policy the minimum current charge is six dollars and a 
half, but this charge may be much increased if the title 
has passed by will, or by foreclosure, or in any other way 
involved an unusually long proceeding since the first 
policy was issued. In such cases the price for issuing a 
new policy at the same amount may approach Iha IMrfy 
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dollar mark. If the land has inoreaaed in valne by placing 
improTementa thereon or otherwise, and it is desired to in- 
crease the face of the policy, Uie cost will he five dollars 
per tiionsand of increase. On the other hand, each new 
certificate under the Torrens act costs three dollars, and 
it makes no difference how difficult or complicated the 
step in the title may be. 

§130. General oondnsicm. The Torrens system in 
theory is an improvement over any system of conveyan- 
cing yet pnt into practice. Under the guidance of an 
efficient registrar and an effective corps of assistants, 
there is no donbt that it can be made a practical success 
and an actual improvement over any system in force. 
In all jurisdictions where it has been tried it is probable 
that the act will need constant revision in details in the 
light of practical experience, in order that the best re- 
salts may be obtained. Above all, the holding of office 
by an able registrar and the retention in their positions 
of able and efficient examiners and assistants, is abso- 
Intely necessary. Finally, it may be said that there would 
be tiie greatest danger in the Torrens system being made 
compulsory for all lands inventoried in the estates of 
decedents — a plan which has been agitated in at least 
one American jurisdiction. Soch a provision would, it 
is believed, swamp even a large and ^ciently managed 
office. The natnral growth will be fast enough, and in 
the process of its development an efficient corps of men 
will be educated and trained to enable the work to be sat- 
isfactorily carried on upon a large scale, and the Torrens 
act itself improved and perfected. 
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DEDIOATIOH. 

§ 130&. Conveyance by dedication. Dedication is the 
name for a mode of conveyance to the pnhlic of a right 
to sse the land of the dedicator. The moat nanal example 
of this form of conveyance is the dedication of a highway 
for the use of the public. The conveyance by dedication 
is absolutely formless. In general only an intent to ded- 
icate, expressed in any manner, and, in this country at 
least, an acceptance on behalf of the public, is all that is 
reqaired. When the dedication is complete no title in 
fee to the soil passes to the public, but only a right of 
user. The fee of the property dedicated remains in the 
dedicator, subject merely to the right of user of the pub- 
lie for the purpose for which the dedication was made. 
Dedication of this character is often called a "common 
law dedication" to distinguish it from dedications made 
pursuant to statutes which prescribe the formalities for 
what is called "statutory dedication." 

§ 131. What may be dedicated. In iEkigland pnblio 
hif^ways only may be dedicated. In this country, espe- 
cially in the early part and middle of the last century, 
wben a great territory was rapidly developing and land 
was extraordinarily cheap as compared with present 
prices, the rights that mi^t be dedicated to the public be- 
came much enlarged. It was held that the dedication of a 
190 
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oomnum or park might be made. Land im^t be dedi- 
cated for the pious uses of a particular religioas sodety, 
or for a public burying ground (eveu though the right to 
bury was restricted to the inhabitants of a given town), 
and for public schools. Respectable jurisdictions have 
permitted the dedication for a public landing-place, but 
others have denied this; and a dedication for a railroad 
station has and would, it is believed, be generally denied. 
In some of these results the courts of the earlier period 
in our history have tended to go farther than the courts 
of the present would be inclined to do. The tendency to- 
day is to confine the object of dedication to such rights as 
the whole world may use. That includes not much more 
than highways and commons or parks. It would exclude 
the gift to the public by dedication of the right to use 
land for public schools, graveyards for the inhabitants of 
a particular town, the pious uses of a particular leligious 
society, or a railroad station. 

The reason 'for this latter-day teadeaay to restrict the 
purposes for which a dedication may be made is the in- 
creasing value of land, and the fact that a dedication is so 
far a formless mode of conveyance that there is great 
danger of a dedication being foroed upon an individual 
unjustly. All of the considerations of policy in favor of 
conveyances of real estate being peimitted, only where 
such formalities are complied with as to leave no donht 
of the consent of the landowner to part with his titie, are 
applicable in cases of dedication where the objects for 
which land may be dedicated are very much enlarged. 
Since sndi policy cannot be satisfied by tiie courts ore- 
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atmg artificial formalities to evidence a dedioaticm, the 
nataral course is to restrict the objects for wMdi a dedi- 
cation may be made according to the formless mode of 
conveyance which the common law recognizes. 

§ 131a. The act of dedication. No formal act of dedica- 
tion is necessary on the part of the dedicator. All that is 
necessary, so far as he is concerned, is that he should 
express his intent to dedicate. That may be done in a 
hundred ways. His intent to dedicate may be expressed 
in words — as where a plat is made and exhibited with the 
strip shown for a street marked expressly as "public 
street" or "highway;" or the dedicator may put np a 
sign on the way in qneation declaring it to be "a public 
way." The intent of the dedicator to dedicate may also 
be expressed by interpretation from circumstantial evi- 
dence. The dedicator may have said nothing, yet lus acts 
may speak as effectively as his words. The usual char- 
acter of this circumstantial evidence of an intent to dedi- 
cate consists in the alleged dedicator opening a roadway 
and permitting its unobstructed use as such by the pub- 
lie. Such facts aa these raise an inference of an intent 
to dedicate. Of conrse, this inference may be met by ex- 
planatory evidence that the alleged dedicator had no sndi 
intent in opening up the roadway, but did bo for his pri- 
vate convenience. Careful landowners who open up 
roadways which they in fact desire the public to use, per- 
haps for the landowner's own benefit, but who do not 
wish to run the risk of parting with rights beyond recall, 
place upon the roadway a sign to this effect in sabstance: 
"Private way. No passing through." Such signs k^ 
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up contmnoTisly rebut any iuferenoe of an intent to 
dedicate. Much long and difficult litigation often occors 
over whether the circumstantial evidence shows an intent 
to dedicate or not. 

§ 132. Aooqitanoe. In Eiagland, where only ways can 
be dedicated, and where land is in general valuable and 
the country is thickly settled, no inconvenience was felt 
from the rule that a dedication occurred upon ihe dedi- 
cator expressing his intrat to dedicate, and that no ao- 
ceptance on the part of the public was necessary to com- 
plete the dedication. In tiiis country, however, a county 
or a township in a sparsely settled district might be 
mined by the too free dedication of highways. There 
were two reasons for titiis result: First, once the hi^- 
way is created, the county or township must keep it in 
repair or be liable for damages ooourring through its 
being out of repair; and, second, land was so cheap that 
there was no brake upon the generosity of the landowner. 
In this country, then, acceptance is required to complete 
the dedication. In some states, statutes have been passed 
permitting acceptance to be made only by certain sped- 
fied public officers. More frequently, it is believed, ac- 
ceptance may be made by a municipal officer who has au- 
thority either expressed in words or arising by inference 
from the nature and general scope of his duties. Accept- 
ance also may be inferred from eontinaons nser by the 
pnldic for a number of years. 

§ 132a. Kffect of lapie cf time. Mere lapse of time 
daring which the public has used the land of A for some 
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pnblio purpose for which land may be dedicated is im- 
portant in severe ways. It may aid in showing an ac- 
ceptance by the public. If, however, the nser by the pnb- 
lio continues adversely to the landowner without inter- 
ruption, and without concealment, for more than twenty 
years, it results in a dedication by operation of law with- 
out any intent on the part of the dedicator or any accept- 
ance by the pnblic. The highway is then said to have 
been created by prescription, on the same prindple that 
easements in favor of a private owner over the land of 
his neighbor may be acquired by prescription, as here- 
inafter described (§ 119£F, below). The fact that a high- 
way may thus be acquired \fy prescription necessitates a 
further precaution by the careful landowner who is will- 
ing, perhaps even desirous, for his own benefit that the 
public should use the private road, but does not wish a 
dedication to occur. The careful landowner has already 
pnt up the sign "Private way. No passing through," 
but the public keeps on passing through just the same. The 
nser by the public is, therefore, by every just inference 
from the circumstances adverse to the landowner. The 
public continues its use in direct defiance of the notice 
that each and every one of them are trespassers. In 
spite of that sign, then, it may be that after twenty years 
of adverse, uninterrupted, open, and notorious user by 
the public, the way will become a public way in spite of 
the sign. What then must the landowner dot At stated 
periods, less than tweufy years apart, he must proceed to 
interrupt the nser by the public for an appreciable length 
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of time. Let him, therefore, dr&w chains across the way 
or otherwise bar the way to the nae of the public for a 
day, and thereby stop the coutimiity of the adverse nser 
by the pnblic. 
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PART II 

TEAiranR OR AOQUISITION 07 TITLE WITHOUT 
CONSENT or OWNER. 

CHAPTER VI. 

nrTOLUHTAST TSAKSFBB. 

S 133. Forfeiture for crime. At common law for- 
feitures of land to the state for crime were legal. In the 
case of treason the forf»tnre was forever; in the case 
of lesser crimes, for a year and a day. By the Gonstita- 
tion of the United States forf^tare for treason is for- 
bidden, except daring the life of the person convicted (1). 
In moat states, by statute or constitutional provision, 
forfeiture for crime is abolished. In some, forfeiture 
for a limited time still exists. 

§134. Forfeiture for wrongful alienation. When a 
life tenant or tenant for years, by a conveyance in the 
form with which we are today familiar, attempts to con- 
vey more than he has, the instnunent of conveyance is 
effective simply to transfer what the tenant may actually 
have. It is believed that the mere conveyance itself is 
not ground of forfeitura Such ground only ocoars, if 
at all, when the tenant unequivocally repndiates the ten- 
ancy and refuses to hold under the landlord, or wrong- 
fully delivers possession to another. 

<1> Conat, Art in, sec. 5, 1 2. 

196 
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§ 135. Ezecation sales. The foTmalities of execntioD 
Bales nmst be left for their description to the local stat- 
ntes, which vary greatly in detail. The general subject 
is thoroughly treated in the article on Attachment, Gar- 
nishment and Execution in Volmne XI of this work. 

§136. BanknipU^ and insolraiey. It is believed that 
practically all bankruptcy and insolvent acts contain pro- 
visions for transfer to the trustee in bankruptcy or the 
assignee in insolvency of all the land belon^ng to the 
bankrupt or insolvent. See the article on Bankruptcy, 
Chapter IV, in Volume XI of this work. 

§137. Mftraiage: Onrteiy and down*. By the common 
law, when a man married a woman who was then the 
owner in fee of real estate, the husband immediately be- 
came entitled to an estate during the life of his wife in all 
of his wife's real estate. This was known as the bus- 
band's estate in the rif^t of his wife. See Domestic Re- 
lations and Persons, § 30, in Volume III of this work. If 
a child was bom of the marriage the husband secured 
upon his wife's death an additional estate l^ the cwrtesy, 
as it was called, during his own life. This also was in 
the whole of the wife's real estate. Upon the husband's 
death, leaving his wife surviving, she became entitled for 
her life to one-third of all the real estate owned by her 
husband at the time of her marriage or thereafter ac- 
quired by him, whetiier sold by him or not unless she had 
joined in the transfer. This was called dower. No birth 
of issue of the marriage was required as a condition 
precedent to the wife's right to dower. It is this pos- 
sible right of curtesy or dower whidi makes it imperatiTe 
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in all cases for the wife or hasband of one transferring 
title to land to join in the deed for the purpose of releas- 
ing the right of cnrteey or dower. 

§ 138. Sanw; Statutory cbangfls. In some jorisdlc- 
tions oartesy has been abolished and hnsband and wife 
alike have an estate of dower in one-third of the spouse's 
real estate which the spouse owned at the time of the 
marriage or thereafter acquired* and no birth, of issne 
of the marriage is reqnired. There is some tendency 
toward a legislatiTe change by which one sponse obtains 
dower only in snch land of the other as he or she dies 
actnally the owner of. Soch acts make it mmecessary 
for the wife or hnsband to join in the deed for the pur- 
pose of releasing dower. The legislative reasons in 
favor of snch a reform are these: The cases where a 
married woman refuses to join in a deed of her husband *s 
property in order to release dow^, or where she asks 
for separate compensation for her right of dower upon 
a sale by her hnsband are very rare. There is no particu- 
lar legislative policy in favor of the husband's right to 
dower in his wife's real estate, and the instances where 
he refuses to join in a deed by his wife, except for separ- 
ate compensation paid to him, are likewise rare. Never- 
theless, the danger that in a particular instance dower 
may not have been released by the joinder of a wife or 
hnsband is one of the prindpal reasons why an ezamina^ 
tion of title dating back for many years is required. 
TVhen one considers how mndi examination and re-exam- 
ination of titles may occnr dnring a period of seventy- 
five or eighty years, when lands are sold and re-sold, all 
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for the purpose of catching a poauble oatstanding dower 
or curtesy which is never found in nine hundred and 
ninety-nine cases oat of a thousand, it is apparent tiiat 
there is an economic waste whidi would be eliminated 
were the law to permit dower or curtesy only in such 
estates as the husband or wife actually owned at the time 
of his or her death. No practical injnstioe would result 
from such an act because of the extreme infrequency with 
which, as a matter of practice, a husband or wife has 
curtesy or dower in any lands other than those of which 
the husband or wife dies actually the owner of. 

1 139. Same: Community property. In several south- 
western and far western states, including Louisiana, 
Texas, New Mexico, Arizona, Idaho, Nevada, California, 
and Washington, property acquired by eithra" husband or 
wife after marriage except that obtained by giSty deWse, 
or descent, is held as "community property" of the 
spouses. Generally, during the existence of the marriage, 
the husband has sole power to manage and convey this 
property, without even the necessity of the wife joining 
in the transfer (unless his conveyance is in fraud of her 
rights). Upon the death of either, the property gener- 
ally, after payment of community debts, is divided equally 
between the survivor and the heirs or devises of the de- 
ceased spouse. In California, Nevada, and Idaho, the 
husband, as survivor, takes all the community property. 

§140. Attachmratt, judgment, and medianics' lieiu. 
These are the subjects of treatment by extensive statu- 
tory provisions in all jurisdictions. Bules of practice 
respecting them are to be ascertained principally by ref- 
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erenoe to the statntes of each particular state. Judg- 
ments and Attachmraits are also the subjects of artideB 
in Volume XI of this work, to which the reader is re- 
ferred. Contractors, workmen, and material men are in 
many states given liens for a certain length of time upon 
the property apon which their services or material have 
been nsed in order to secure sums due to them therefor. 
A work of this scope cannot go into the details of these 
statutes. 

S 141. Partltimi proceedings. At oommon law parti- 
tion of lands held jointly could be compelled only in tiie 
case of co-perceners ( S 26, above) . In the time of Henry 
VllI, however, statutes were passed providing for tiiis 
in the case of other joint tenancies, and today in all statra 
joint owners (except traants by the entirety) may compel 
a partition or sale of the joint property. If it can be 
fairly divided, it will be, and, if not, it may be sold and 
the money divided. This remedy is wholly governed by 
statutes or rules of courts of equity, into the details of 
which there is not space here to enter. 
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CHAPTER Vn. 
AOQUismoir bt eztihotion or owifss's txtlb. 

Section 1. By Authobitt or tbb State. 

§ 142. EmineDt domain. When a title is obtained hy 
the exercise of the state's power of eminent domain to 
take land for public purposes, the former owner's title 
is extingaiahed and a new one is created in the person or 
corporation or the state exercising the power. The sub- 
ject of the taking of land under the power of eminent 
domain is treated in Constitutional Law, §§207-25, in 
Volume Xm of this work. 

§ 143. Tju sales. When land is sold under public au- 
thority for non-payment of taxes, the character of the 
resulting title is like that acquired under eminent domain 
proceedings (§142 above). Little general information 
can be given concerning the subject of tax titles. Its rules 
and regulations are fully dealt with in elaborate statu- 
tory provisions in every state. Li some the tax title 
when acquired, is, at least after the period of redemption, 
a very dangerous adverse title which can only be upset 
with the greatest difficulty, if at all. In other jurisdictions 
it is well known that every tax deed can be npset by a 
good lawyffl- and a determined client who is prepared to 
pay the money necessary to fight the tax-buyer through 
to the highest court. In such jurisdictions the tax title 
is always noted as a serious objection to the titie to the 
201 
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land, and some settlement with the tax-bnyer, or a court 
proceeding to remove the tax deeds as donds, is required 
before the title is regarded as merchantable. 

Section 2. Bt Statutb or LiMiTATn)N8. 

§ 144. StatDtes of limitaticaL The statntes of limita- 
tion in many states provide that actions for the recovery 
of real estate mnst be bronght witMn twenty years from 
the time the action first aoemed. OtiieiB rednoe the time 
to fifteen, ten, or even less. The precise time is a matter 
of great diversity in different jurisdictions. Many states 
have other special statntes yrinch protect the possession 
of those who have color of title in good faith, and have 
been in possession and paid taxes for a specified number 
of years, for instance, seven. In addition it is some- 
times provided that rights in land may be acquired by 
those who have had color of titie in good faith and paid 
all the taxes on lands for a period of years, say seven, 
daring all of which time said lands have rranained vacant 
and unoccupied, and then have taken possession. The 
requirraaent that there must be color of title in good 
faith is satisfied by any deed, good in form, such as a 
tax deed. Color of title "in good faith" is self-explan- 
atory. 

§ 14B. Operation of statntes ctf limitation. The most 
widely known form of statute of limitation in respect to 
actions for the possession of real estate is that which 
bars a tme owner's right of action when he ha^ failed to 
assert it for a specified number of years. In tiiis form 
it will be observed that the act merely bars the tme 
owner's right of action. Of course, when the true owner 
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is attempting to recover the possession from the adverse 
holder, the defendant need rely only upon the literal 
langnage of the statute which bars the plaintiff's remedy. 
Suppose, however, the adverse holder voluntarily goes 
out of possession and the owner who has been dispos- 
sessed for over twenty years takes possession again. If 
the statute only bars the true owner's remedy, that bar 
has been wiuved, and the adverse holder could not now 
sue to recover possession from the true owner in posses- 
sion. If, however, the adverse holder has acquired a 
good title by virtue of the adverse holding for the pre^ 
scribed time, then the true owner has lost his title ; and 
the adverse holder for twenty years has gained a new 
and original title under the statute, and can recover 
possession from any one. This is the result which the 
courts reach evMi upon statutes which purport only to 
bar the owner's remedy (1). It is now generally assumed 
that all statutes of limitation with respect to real estate 
operate to raise a new and original title in the adverse 
holder who has held adversely for a sufficient length of 
time. 

§ 146. Adverse holding after nnlawfolly taking pos- 
session. The Important question to determine frequently 
is, when does the statute hegin to run — or, as it is often 
put, when was the true owner disseised, or when did the 
adverse possession be^nf In the ordinary case where 
the true owner entitled to possession in fee is dispossessed 
at a given lime, and the adverse holder takes possession 
by a trespass at that time, there is not so much difficulty. 



(1) School DIbL No. 4 t. Benson. 31 Us. 381. 
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It is all a qnestion of vhem the adverse holder becomes a 
hostile stranger to the omier's poesession. 

§ 147. Advene hdding after lawfully taking poBses- 
sion: By tenant. The difficult problran arises when the 
one claiming to be an adverse holder has ori^iinally come 
into posaeeedon by the act and with the consent of the 
tme owner. When does the possession of such a (me 
become adverse T 

Suppose, for instance, a tenant in possession repudiates 
the tenancy and declares that he holds the title in fee and 
refuses to pay rent or acJmowIedge the landlord. It is 
dear that snch an oral disclaimer in this country gener- 
ally would be a ground of forfeiture of the tenuicy, but it 
should not be regarded as terminating the tenancy auto- 
matically and at once—being no more than a ground for 
forfeitura There is no termination of the teoancy till 
the landlord elects to forfeit. Until then the tenant is 
still a tenant, and cannot be an adverse holder. Respect- 
able courts, however, have intimated views to the con- 
trary (2). 

Suppose that a teaiant for the life of another holds 
over after the life estate terminatee. It is submitted that 
the possession of the former life tenant at once becomes 
adversa But here again it cannot be said that the author- 
ities are precisely agreed. If the tenancy were a tenancy 
for years, then, upon holding over with the assent of the 
landlord, a new tenancy arises for a new period — usually 
for a year — and thereafter a tenancy from year to year 



(Z) Sberman y. Cbamplain Tnuu. Co., 31 Vt. lU; 177; 2 Tarlor> 
Landlord and Tenant (9th «d.). 1622. 



Dig,, z.d by Google 



TRANSFEE "WITHOUT OWNER'S CONSENT 205 

may ariBe. The holding over, therefore, by a tffliuit for 
years would not be an adverae possession, unless at the 
same time the landlord refased to recognize him as a 
tenant. 

§ 148. Same: By licensee. So, where a licensee holds 
possession, there is no disseisin or adverse possession on 
his part, even after the license haa terminated by oper- 
ation of law by the conveyance of the land or the death of 
the licfflisor, unless the occupant ceases to claim under 
the license and begins to claim in his own right (3). Sup- 
pose one enters under a parol conveyance or gift of the 
fee, which of course is ineffective to pass the title, is his 
possession adverse at oncef Why may it not be urged 
that he is in irassession by the license of the owner, so 
that his possession is not adverseT The answer is, because 
sndi is not the fact. The donee enters 05 the owner in 
fee, and holds claiming a fee and not mider any 
license (4). 

§ 149. Hnst adrene possessor have wrongful intent. 
There waa formerly an interesting division of judicial 
opinion in regard to whether a positive wrongful intuit 
to deprive another was necessary to an adverse posses- 
sion. This arose in regard to tiie common case where a 
neighbor bnilt or placed his fence over the line by mis- 
take, thinVing he was within the true line of his own 
property. Clearly in such a case the person in posses- 
sion, although by mistake, is actually trespassing and is 
liable for his trespass. Furt^rmore, he is claiming the 

(S) Bond T. O-Oara, 177 tfus. 189. 

(4) Sumner t. SterenB, 6 Hetc (Haai.] 8S7. 
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land actnaUj occnpied over the line whic^ does not beltmg 
to him 88 his own. If any one were to ask him where his 
line was and what actual physical space he was daiming 
as hia own, he wonld point to the edge of his honse or to 
the tmce as it actually stood. He wonld be claiming np 
to the point to which his actual occupation ran in the 
lands even though his claim was founded upon a mistalm. 
It is now clear to most oourts that such possession by a 
n^ghbor oooupying ov^ the line, is an advene possession 
(5). Some courts which formerly thought it was not 
have changed their minds (6). But some respectable 
jurisdictions still piftiwtftjw that such a possession is not 
adverse (7). They protect the adverse holder with the 
wrongful intuit ; but the man who acts on a mistaken idea 
of his ri^ts and perhaps makes expensive improvements 
relying thereon, is, by reason of his pure motives, penal- 
ised. 

§ 160. Adrene posBeaslon by me iihxm othars daim 
under the same instrument. Suppose A, having no title 
to Blackacre, devises it to B for life and then to C in fee. 
B entOTs and occupies the premises adversely for twenty 
years. B then obtains, as betwem himself and C, only a 
life estate, and upon B'a death C becomes entitJed in fee. 
The reason for tiiis is that, as against the true owner, B 
can claim to be «ititled to possession and an estate in 
fee simple, if yon will; but as between B and C, B can- 
not deny tiie terms of the instrumoit under whidi he 

(6) French t. F«arc«, 8 Conn. 439. 

(6) Taylor v. F\iinbr, 116 AlL e21. ««. 

(7) Gmbe ▼. Wfllto, » Is. 148. 
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took poBBeBBion, and, being by that instmment a life 
tenant only as respects C, cannot maintain any adverse 
poBBBBsion as against C nor deny that G is next 
entitled (8). 

§ 15L Adverse possesBion againft Aitore interests. 
Wben a tenant in posseBfiion for life or years is diaseised, 
when does the adverse posaession begin against the one 
next entitled to posBessionf Of course, the adverse 
possession against the one n»t entitled to possession 
will begin whm the tenancy expires in the ordinary 
oonrse — ^that is, in case It is a life tenancy, at the death 
of the life tenant. Suppose, however, that the tenant in 
possession is a life tenant, who is disseised and remains 
ont of possession twenty years, so that all his right to 
possession is barred. The adverse holder then obtains 
the fee as against the life tenant. It would seem logically 
proper to say that, when the life tenant was barred, ad- 
verse possession would beg^n to run against the one en- 
titled after the life tenant. Very respectable courts, 
however, can be found which refnse so to hold, and assert, 
instead, that, while as soon as the life tenant is barred 
the holder of the future interest can elect to enter and 
claim possession (9), yet in the absence of such a move 
on his part no adverse possession begins against him 
till the life t^tant actually dies (10). Hence, where B 
has a life estate and C a f ee afterwards, D may hold ad- 
versely for sixty years, and, unless 6 dies more than 



(8) Board T. BMrd, L. R. 9 Q. B. 48. 

(9) Field T. PewlM. 180 ni. S7«. 

(10) Damon ▼. Bdvanla, 189 HI. «0. 
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twenty years before the sixty years expiry C can still 
claim. The law seems here tmneeessarily t^ider to the 
person in C's position. 

S 182. Intamiption of adrene posmuion. When the 
tme owner finds that his land has been in the possessioti 
of another adversely, he has two courses open to him: 
(1) To bring suit for possession; or (2) to intermpt the 
continnity of the adverse possession by making an entry 
upon it. Whether an entry upon the adverse possession 
has beesi accomplished is a question of fact. No mie can 
be given for precisely what amounts to an entry. It is 
necessary that the tnte owner or his agent actually go 
upon the land physically and invade the possession of 
the one in adverse possession. Surveyors who find a line 
improperly run and a fence placed to the disadvantage of 
their clients sometimes begin slashing up the shrubbery 
and catting small trees and undergrowth npon whet they 
deem the land belonging to their client. The rational 
ground for such seeming vaaidalism is that their client's 
rights may be at once protected by the making of a dis- 
tinct entry upon the posBeesion of the neighbor in adverse 
possession. Snch in fact is its operation. In one case 
the running of the twenty year statute of limitations was 
prevented by such action of a surveyor by a margin of 
only fifteen days. 

§ 153. OoiutnictiTe advew possession: Siie of hold- 
iiiff* The mIe which defines and makes eqnal to adverse 

possession a constructive or fictitious adverse possession 
is peculiar to this eoxmtry. It had its origin in the early 
part of the last century, when the amount of land to be 
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taken up and improved in this conntry mast have seemed 
to be without limit, and when it was as desirable that 
titles to large tracts which it was difficult for the claimant 
to have actoal possession of should be quieted, as it was 
in England in the case of tracts of which the actual 
possession might at all times be had. To meet this end 
the rule was put forth by the courts that a constructive 
adverse possession was as good for the purpose of ae- 
quiring title under the statute of limitatioms as an actual 
adverse possession. 

Oonstructive possession was held to exist when there 
was actual occupation of part of a tract, with a paper 
title to the whole. This paper title must have been a 
deed or instmment of conveyance, at least perfect in fonn 
for the transfer of title to land (II). Furthermore, the 
actual occupation of part, with this paper title to the 
whole, could only be constmctive possession of so much 
as might be deemed "a reasonable appendage to the part 
actually ooenpied." What was such reasonable append- 
age must depend upon the state of the country and diar- 
aoter of the imprornnents and settlement. One might 
well believe that "a reasonable appendage'* would be a 
very different thing in New York state today from what 
it was a caitury ago, or a different thing in Massachusetts 
and in Texas today. 

§154. Same: Notraiety. Another requirement of a 
good constmctive possession was that the actual occu- 
pation of the land must be such as to give the real owner 
notice that his land was being occupied adversely. Thus 

(11) JMkMD d. omuand t. Woodruff, 1 Ck>w. (N. T.) 278. 
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if there ia paper title to a honse-lot and also to a lot across 
the street, and there is actaal occupation of the honse-lot 
only, there can hardly be any constructive possession of 
the lot across the street (12). Suppose there is a paper 
title to a honse-lot and to an adjoining lot separated by 
a fence, and suppose there is actual occupation of the 
honse-lot only, can there be a constructive possession of 
the lot adjoiningi This question must be determined 
by the application of the role above mentioned to the 
particular facts in each case. Courts have apparently 
obtained different results in respect to this problem, but 
it is very difficult to say that two cases are exactly alike 
with reference to the fact whether the actual occupation 
of the honse-lot was such as to give the true owner notice 
that the adjoining lot was claimed with it. 

§155. Same: 0<»iflictiBg hoUUngi and taddsff. In 
case a good constructive possession is made out, it should 
be observed: (1) that of two conflicting adverse posses- 
sions the prior prevails, and, (2) that while there is a 
difference of judicial opinion as to whether the terms of 
sncceasive adverse holders can be tacked together to 
make up the required period of adverse possession; yet, 
in the case of constructive adverse possession, it is in- 
variably the rule that to tack successive constructive 
adverse possessions by different holders in order to make 
the statutory period there must be a chain of title valid in 
form between the successive eonstntctive adverse 
holders (13). 



(I2> Ballejr t. Cftrleton, 12 N. B. 9. 

(IS) SlmpiOD T. Downing, 23 W«nd. (N. T.) SIS. 
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§ 156. Disabilities. The usual twenty year statute of 
limitations provides for the disabilities on the part of the 
tme owner of minority, marriage, insanity, and absence 
from the country. Where the true owner suffers from 
any one or more of these disabilities the time within which 
the tme owner may sue for possession is ordinarily ex- 
tended to ten years after the removal of the disability. 
Observe, however, that the regular period of limitation — 
let us say twenty years — does not oease to run in the case 
of the existence of disabilities. The statute merely oper- 
ates to extend the time within which the true owner may 
bring the aotion. It should be observed also that the 
only dlBabilities which can be counted are those which 
exist at the time when the adverse possession begins (14). 
The true owner is not allowed to tack disabilities accru- 
ing later: that is to say, if, at the time the adverse pos- 
session begins, the tme owner is an infant, and after- 
wards before coming of age marries, the disability aris- 
ing from the marriage cannot be added to the disability 
of infancy, and the action brought for the recovery of 
possession t^i years after the disability of marriage is 
terminated. The infant will be allowed ten years only 
from the time of the termination of the disability of in- 
fancy. 

The one under a disability is always entitled to at least 
twenty years from the time the adverse possession begins 
in which to bring an action for possession. The allow- 
ance of tffli years from the time the disability ceases will, 
therefore, only be taken advantage of when it results in 

(14) Grlnrold t. BdUot, 8 Conn. 227. 
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reqnmng a period of adverse posaesaum longer than 
twenty years. Thus, if at the time the adverse possession 
begins the true owner is an infant of the age of thirteen 
years, ten years from the time the in&nt came of age 
would only reenlt in eighteen years of adverse possession. 
In sncli a caae, therefore, the true owner can claim the 
full twenty years from the time he comes of age. If at 
the time the adverse possession b^pns the tme owner is 
an infant nnder the age of eleven years, he will natnrally 
claim the foil period of ten years from the time the dis- 
ability of infancy is removed. 

S 167. l^Hddn; advene pouessioiu: Qneatioiu oon- 
oaning. It frequently happens that one adverse holder 
does not have possession for the foil period reqnired by 
the statute, but that the adverse possession (^ two or 
three together is necessary to make up the statutory 
period. The questions then arise: (1) When may such 
adverse possessions be tacked together to bar ti>e tme 
ownert and, (2) what is the effect of the successive ad- 
verse holdings upon the title as between the successive 
adverse holders 1 

S 158. Tw&ing to inr the trne owner. It is dear tiiat 
where A disseises the trae owner and dies and A*a h^r 
or devisee continues the adverse possession, such heir or 
devisee can tack his adverse posaessioa to that of his 
ancestor for the purpose of defeating the action of the 
tme owner. When A disseises the true owner and con- 
veys to B by a conveyance sufiBciaat in form to pass title 
to real estate, and B continues the adverse possession of 
A, B can tack his adverse possession to that of A in order 
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to bar the action of the true owner. If, however, the 
transfer of poBseesion from A to B ifi b^ word of month 
only and not by any instrament of conveyance snfifici^it 
to pasB title to real estate, many jurisdictions refuse to 
allow B to tack even for the purpose of barring the true 
owner. Perhaps an equal number of jurisdictions will be 
found holding the contrary (15). These, it is submitted, 
have adopted the result based upon the sounder reason* 
ing, for, when the question is whether the true owner shall 
be barred of his action, ihe material fact is how long has 
he been out of possession— how long has be failed to 
bring the suit for possession which he had a right to 
assert Now suppose that A disseises the true owner 
and is in turn disseised by B, who continues without a 
break the adverse possession, can B tack bis adverse 
possession to that of At The English cases have adopted 
the view that B can tac^ to bar the true owner's remedy 
( 16 ) . This it is submitted is sound, upon the same reason- 
ing as is applicable where A transfers to B by word of 
mouth only. It cannot, however, be asserted with con- 
fidence that any American jurisdictions follow the Ekig- 
lish rule. 

§ 1S9. Same: Special illustration. In American juris- 
dictions which allow tacking to bar the true owner where 
A disseises tbe latter and then conveys orally to B, a very 
nice question of fact sometimes arisee as to whether there 
has been a transfer of possession from A to B by word 
of mouth in the following case: A, being the owner of 

(IS) Orerfleld t. Chrlatle, 7 S. A R. 17S. 
(18) Doe d. OoDdj T. Carter, 6 Q. B. 8U. 
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lot one, occupies it together with five feet of lot two, whidi 
he does not own. The fence includes all of lot one and 
the five feet of lot two. The possession of the five feet 
of lot two is adverse. A then conveys lot one by 
deed to B, and B takes poBsession of five feet of lot two 
according to the fence. Is there any parol transfer by 
A to B of the five feet of lot two) It is believed that in 
the typical case pnt there is, A actually hands over all 
ihat is embraced within his fenc^ and that includes five 
feet of lot two. The fact that in his deed he only de- 
scribes lot one, and perhaps did not know that he was in 
possession of more than lot one, does not impugn the 
fact that A did physically and intaitionally hand over to 
B all that was within his fence line (17). At least one 
respectable oonrt, however, has refused so to hold (18). 
S 160. Taddng to obtain title. Now suppose the ques- 
tioD is, what is the state of the title between the suc- 
cessive holders after the true owner is barredl Take, for 
instance, the case where A disseises the true owner for 
five years, and is In turn disseised by B, who holds pos- 
session for ten years, and is in turn disseised by C, who 
holds possession for six years. Assuming that the true 
owner is barred according to the view of the EngUsh 
cases, who has the title as between A, B, and Cf Surely 
not C, for he has only occupied six years, and, since he 
disseissed B, B can sue him for possession. Surely not 
B, for he has not occupied twenty years, and, since he 

(17) Weblwr t. Aadenon, 78 lU. 43»: Wldiart t. McKnlflit. 178 
HaM. 3G6. But Me EI7 t. Brown, 1S3 HI. 676. 

(18) Brek ▼. Chnrch. 87 Tain. 676. 
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disseissed A, A can soe him for poesesBion. A'b possea- 
sion, however, can be assailed by no one. Henoe, if any 
one does, A most obtain the legal title and oan recover 
from B or 0. The English oases so hold (19). 

Now suppose A dissdses the tme owner, oocnpies for 
five years, then conveys to B by parol, and B ooeapies 
for sixteen years. The tme owner is barred onder the 
mle recognized in some American jurisdictions. Does A 
or B obtain the titlet Logically why does not A obtain 
the titie as between A and BT Coa A recover from B 
at any time nntil the statute of limitations has rmi in 
favor of B and against Af A's transfer by parol is in- 
valid as a conveyance of land, and A can elect to treat 
B as a trespasser at any time. Henoe, A is the only one 
with an nnassailable right to possession, and so must 
have title. It is not believed that this problem has been 
settled by any jorisdietion in this country, though lawyers 
and laymen alike are apt to assmne that B will obtain 
title. Of course, in all oases where A disseises the true 
owner and then transfers to B by a conveyance valid in 
form to pass title, as by devise or deed, B, when the true 
owner is barred, will obtain the title as against A. 
Section 3. Bt Pkbbcbiftion. 

§ 161. Origin of doctrine. The statute of limitations 
provides only for the aoquiation of title by reason of 
adverse possession for a given length of time. It does 
not in the usual case provide for the acquisition of mere 
rights in the land of another by adverse user for a par- 

(19) Doe d. Cuter t. BBinAnl, 13 Q. B. 84B. 
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ticnlar period— say twenty years. Yet a mode of acqnir- 
ing easements or rights in the land of another by lapse 
of time is almost as desirable from the point of view 
of public policy as the acquisition of title by adverse pos- 
session. The courts have managed, therefore, to find 
ways — in their earlier stages fall of legal fictiom — of 
makin^r a itile by which easements and rights in the lands 
of another may be acqnired by reason of long continaed 
nser, very modi as title is acqnired by virtne of the 
statute of limitations. This method of acquiring rights 
in the lands of another is called "prescription." 

§ 162. TTmal statonent of role of prescription. Most 
conrts are now committed to the proposition that an 
easement may be acquired by prescription whMi there 
has been a nser and enjoyment of the rij^t in qaestion 
in the land of another, which has been continnons, nninter- 
mpted, open and obvious, and adverse, for the period re- 
quired for the acquisition of title to real estate by adverse 
possession under the statute of limitations in force in the 
particnlar jurisdiction. The difficulties which arise con- 
cern the determination of when a given user is (1) "con- 
tinuous," (2) "nnintermpted," (3) *'open and obvious." 
and (4) "adverse." 

§ 163. TTbco' mnst be continaooi. A series of discon- 
nected trespasses will not do. Now where the user is 
of a right of way which is necessarily not nsed continu- 
ously, as that word is ordinarily employed, how can the 
user be continnons and not a mere series of disconnected 
trespasses? The answer to this is simple. If the acts of 
user are in fact related one to another in a series — ^if they 
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are similar in character and object, oocnr with a eertfun 
periodical regularity in connection with the same estate, 
and are appropriate to an actnal eaaoment— then they 
are related and make a oontinnons nser within the proper 
meaning of "continnons," thongh the specific acts occur 
at very considerable intervals of time. Thns, it has been 
h^d that a nser only once a year of a way to a woodland 
lot for twmty years was a continnous aser (20). 

S 164. User nuut be mdnternipted. The adverse nser 
is intermpted wh«i snit is brongfat questioning the right, 
or when there has been a phy^cal interfer^ice with the 
exercise of the user. Mere oral declarations of protest, 
however, are not, it is believed, gmerally sofBdent to 
make an interruption (21), though it is ocoasioDally held 
that they are (22). 

§ 166. Vsea must be open and obvioiu. Of conrse, the 
nser must be open and obvious as opposed to secret. 
How far, however, must the serviMit owner who suffers 
the adverse nser of bis land have actnal notice of the 
userf When the servient owaer is in possession of the 
servient estate at the time the adverse user begins, it 
seems that it is not necessary to bring home to him actual 
knowledge. It is eoouf^ if the user was open and obvions 
so that he had reasonable means of knowledge. If, how- 
ever, the servient owner was out of possession and his 
toiant was actually in possession at the time the adverse 
nser began, the time during which the tenant's possession 

(20) BodllBh T. BodflBli. lOG Uaas. 317. 

(SI) Leblgh Vallejr R. R. Co. t. HcFu-Ian, 4S N. J. L. BOS. 

(U) Chicago ft N. W. R]r. Go. r. Ho««, M lU. 8». 
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contmues caimot count as an adverse nser against the 
landlord nnless he has actual notice of the nser (23). Bnt 
if, on the termination of the tenancy, the landlord comes 
into possesion long enon^ to have reasonable means of 
knowledge of the nser, th«i that will take the place of 
actual notice; and a prescriptive rig^t may be acquired 
against him, though he had no actual knowledge, and 
though he shortly afterwards let to another tenant who 
holds for more than twenty years (24). 

S 166. User mut be adverse: What amounts to a li- 
oraue? The nser ia adverse when it results in a trespass 
giving rise to a cause of action on the part of the servient 
owner. The use is adverse entirely with reference to the 
way it affects the servient owner. The clearest case, 
therefore, where the nse is not adverse, is where it is 
under some express license or permit of the servient 
owner. In a numbffl- of cases therefore the prescription 
failed becanse the user was actually and expressly per- 
mitted by the servient owner. The special difficulty in 
determining what user is adverse arises in attempting to 
ascertain how far the court will find, by drcumstantial 
evidence surrounding the user, a nser by express permis- 
sion of the servient owner. It is believed that a license, 
expressed by interpretation from all the evidence, can be 
found only when the following two elements concnr; 
(a) where there is an acquiescence in the nser by the 
dominant owner; and (b) where the user by the dominant 
owner is in conscious subordination to the title of the 

(2S) Daniel t. North, 11 Bast 372. 
(M) Cnm T. Lewli, 2 B, ft a 689. 
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servient owner. Clearly the mere acquiescence of the 
servient owner alone, however good-natnred and n^gb- 
borly, cannot prevent an adverse nsor, or make ont a 
nser by permission ; for, if it did, then non-acqniescence 
would mean intermption and acqniesoence would mean 
license, and, between the two, rights by prescription coold 
not be acquired at all. If, however, there be added to 
acquiescence by the servient owner a conscions submis- 
sion to the servient owner's title by the dominant owner, 
there is a fair and proper ground for finding a license by 
interpretation from the surromiding circumstances, and 
the user may, in the language of the cases, fairly be called 
"permissive." 

§ 167. Same: Fictitloiu licenses. No attempt will be 
made here to generalize as to what evidence will show 
an acquiescence of the servient owner together with the 
conscions sabordination of the dominant owner, so that 
an express license by interpretation from circumstantial 
evidence may be found. It is sufficient to say that courts 
have reached all manner of results in cases which appear 
on the surface somewhat similar. Courts have displayed 
various attitudes in handling the evidence — some appear- 
ing to do all that they could to prevent the acquisition of 
the easement and going to great lengths in finding a per- 
missive aser and others apparently tending to support 
the acquisition of the easement by refusing to find a per- 
missive nser unless it actually and clearly existed. In 
some instances a rule of law has sprung up which de- 
clares that a fictitious permission exists under certain 
circumstances. For instance, in some jurisdictions, if 
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land is left open and nnindosed a nser is tak«i as at 
least prima facie permiBBive as a matter of lav (25). A 
species of legal presumption arises that tiie user is per- 
missive. The permission is a judicial fictiML There is 
no permission and no proof of permissitm. The law 
ought to say that, when land is open and nnindosed, a 
right of way cannot be acquired by prescription unless 
there is affirmatiTely proven a nser by the servient owner 
under an affirmative claim of right It is unfortunate 
that courts express such a role, not directly, so that all 
may clearly know what the rule is and its dogmatic 
character, but indirectly, by way of the affirmation of a 
fictitious circumstance which does not exist. 

§ 168. Same: Abase ni doctrine of implied lioensa. 
It is apparent that the whole doctrine that a license 
may be foond by interpretation from the snrronnding 
circomstanoea is subject to great abuse. In fact, the 
cases where a permissive use was found in this manner 
strongly su|^;est a soft spot la the doctrine of prescrip- 
tion where the conrt relieves against bard individnal cases 
in its discretion. It is very apparent that in many cas^ 
where the court, upon no evidence at all, calls the nser 
permissive, it is, under the gnise of a sound rule, simply 
doing what it regards as justice in a particular case, 
where the servient owner allowed the nser good-naturedly 
as a neighborly act, and that the dominant owner knew 
he had no actual right. This species of "officions kind- 
ness," shonid be frowned upon and courts shonld con- 

(SG) Donnell t. Clark, 16 Ue. 183; HcSey v. Oarratt. 1 Ballcv 
(& C> 841 
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BcientiotiBly set their faces against the loose finding of 
a permissive user which is largely fictitious. 

§ 169. Whftt rights mi^ be acquired by prescriptiw? 

Presumably all sorts of rights of user of the land of an- 
other — sndi as most commonly the easement of a rig^t 
of way — may be acquired by prescription. Some particu- 
lar easements cannot be acquired by prescription. For 
instance, in practically all jurisdictions of the United 
States, no easement of light can be acquired by pre- 
scription. This is in reality in accordance with principle, 
for it is impossible that there should be any adverse user 
by one daiming an easement of li^t in the land of his 
neighbor. Thns, suppose A opened windows in the wall 
of his bouse overlooking B 's vacant land adjoining. How 
can it be said that A^s windows are an adverse user of 
B's landf Can B sue A for looking out over his landf 
Certainly not Does B have to build a blank wall to pre- 
vent A from overlooking his landt The thing is abeurd. 
The same is true of the right of adjacent support from 
B's land. Suppose the downward and side thrust result- 
ing from A*B building is met by the preasure of B*s solid 
vacant lot adjoining. How can it be that this is an 
adverse use of B's landf Can B sue A because of the 
ezistraice of the thrust t Certainly not. Does B have 
to dig his land out so as to assert his right not to have 
this thrust against his land! Certainly not The same 
is true of the claim to a right to have the free and nn- 
obstmcted flow of a current of air across B's land to 
A's windmill. A can obtain no right to such an nnob- 
atructed flow by long user, because such user cannot 
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be adverse. It is a purely historical aoddeat that the 
English courts became oommitted to the role that the 
right to light and air (bat not to a free current of air to 
nm a windmill) and to adjaceat support, could be 
acquired by prescription. Sound policy as well as logical 
reasoning upon principle has saved the conrts of this 
country from becoming committed in a general way to 
any similar position (26). 

§170. Disabilities. The analogy to the rule laid 
down by the statnte of limitations in regard to disabilitiee 
is strictly followed by some courts. Only disabilities ex- 
isting at the time the adverse user begins can be counted. 
As, however, there is no provision like tiiat of the statute 
of limitations for extending the time within which suit 
may be brought for ten years from the time the dis- 
ability is terminated, the courts can only say that where a 
right is attempted to be acquired by prescription, there 
must be the full period of user after the disability ceases. 
Other courts have allowed the deduction of all periods of 
disability which occur during the period of adverse user. 
This makes it necessary that there should be twenty years 
adverse user radnsive of disabilities. Wh^ after one 
disability, a period of non-disability less than twenty 
years intervenes and thai another disability starts up, 
what shall be donef Must there be a continuous period 
of twenty years adverse user without disability, or may 
the tw»ity year period of adverse user be made up from 
snatches of user occurring between disabilities t The an- 



(26) Pftrker t. Foote, 19 Wend. (N. T.) 309. 
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8wer to this qjoestion, as a uaatter of policy and logic, 
depends upon considerations that cannot be discnssed in 
the space here at ommnand. 

fi 171. Taddng. It is believed that the roles respect- 
ing tacking of adverse possessionB in applying the statute 
of limitations wonld obtain in respect to tacking adverse 
users so as to make np the period of prescription. Usn- 
ally the easement soaght to be aoqidred is known as 
an easouent appurtenant That is, it is a right over the 
land of a servi^it owner in favor of a particnlar domi- 
nant property. Whenever the dominant property is 
validly transferred and the transferee continues the ad- 
verse user, of course his adverse user could be tacked 
to that of his predecessor in the title of the dominant 
estate. 'Whether one who reo^ves the dominant estate by 
a transfer by word of month only, and continues the 
adverse user, can tack his adverse user to that of bis 
predecessor, must depend upon whether it is recognized 
as law in a particnlar jurisdiction that where A disseises 
the true owner and conveys by word of month only to B 
and B continues the adverse possession, B can tack his 
adverse possession to that of A. 
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OBiaHTAL ACQUISITION: AOCRBTIOKB. 

S 172. Aocaretioiu defined. Accretions are the imper- 
c^tibte increase in land \^ere it borderB upon the sea, 
a lake, or a river. 

§ 173. Ownership of aflcretknu: Unintenticaially pro- 
dnoed. Where that part of the earth's surface whidi is 
covered with water is owned by the state, or by some 
person other than the owner of the land bordering upon 
the water, the qnestion natorally arises who becomes the 
owner of these accretions — ^the owner of the land covered 
with water, or the owner of the riparian propertyf It is 
now clear that, as between different private individaals, 
and as between the private individual and the state, the 
accreti(Hi8 belon^^ to the riparian owner. The reason 
for this now given is one of public policy. The right of 
access for the riparian proprietor to the water is of 
great value to him. It is an essential part of tiie value 
of his land, whether for conmiercial purposes or mere 
esthetic enjoyment The proprietorship of an infinitesi- 
mal width of imperceptible accretions which form upon 
the water's edge at a ^ven time is of no practical value 
to the one who owns the title to the land under the water. 
To let him have the title to such accretions would-be to 
hegm the prooess of depriving the riparian owner of a 
great advantage, and otrnfer no corresponding benefiit on 
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anybody elsoi Hence, the 8«isible rale that the accretions 
go to the riparian proprietor. There is perhaps etill 
a slight question as to whether the accretions go to the 
riparian owner whra the actnal boundary betwerai the 
land and the water is marked with fixed monnments, or 
otherwise definitely known. Bnt soond opinion seems 
to be against making any exception evea in snch a case. 
§174. Same: IntentioiiaUr produced by artiflcial 
means. Jn some places the qn^tion becomes acate as to 
what mle shall be adopted where the accretions are 
formed by artificial stmctores. The late Professor Shaler 
of Harvard, in one of his lectnres upon the action ot 
streams, nsed to tell the story of the crafty riparian pro- 
prietor who, by the protection of his bank at one point, 
managed to cause the stream to eat away the land of his 
neighbor opposite and then deposit that land in the shape 
of imperceptible accretions npon the crafty one's meadow 
below. The direct intent to take away the opposite ripa- 
rian owner's land and add it to his own may be well oon- 
oealed in the ostensible purpose of protecting the crafty 
one's own bank. Bat suppose the intent be dearly proved 
to deprive the neighbor, should the crafty one lose the 
land added to his meadow below and thereby lose his 
riparian frontagel It is submitted that he should not 
Admitting that the crafty one has done wrong in damag- 
ing his neighbor's land, the law seeks only to oompensate 
the one injured for the damage whidi he has suffered, and 
that damage is to be estimated in mtmey damages. To 
give the injured party a small or large strip of land, as 
the case may be, between the wrongdoer's land and the 
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river lower down would be a very crade way of i 
ing damages. It wonld be also an extremely nnjnst 
way of doing it, for in some cases it might be wholly in- 
adequate and in others grossly excesslTe- The injored 
neighbor shonld sne the crafty one for damages for caus- 
ing the stream to wash away his land and reoave com- 
pensation for the damage done— no more and no less. 

§ 17S. Same: Against die state. On ihe shore of a 
lake, where a great city and its snburbs have grown up 
and land has become very valuable, there ia a great temp- 
tation on the part of the riparian proprietor to pat cnl a 
breakwater for the ostensible pnrpose of protecting his 
beach, bnt in realify to bnild np a little more land by 
aeoretiona. Again let ns snppose that the riparian pro- 
prietor's intent to canse the accretions by artificial stmc- 
tnres jutting out into the lake is dear. Let us assume 
also, what would be the probable fact, that the state owns 
the bed of the lake. Can the state then sne the riparian 
proprietor in ejectment for the made landf The same 
.reasoning that was set out with reference to the ease put 
by Professor Shaler would canse us to reply in the nega- 
tive. It is true the riparian proprietor acted illegally 
when he put out the breakwater, no matter how innocent 
his motive in so doing may have beai. It is troe that 
his motive was improper. It is true that the state has 
suffered no i>ecuniary damage, so that none can be re- 
covered. But the state, if it desired to move in the mat 
ter, could have required the removal of the piers from the 
beginning, and no statute of limitations runs against the 
state. The state, therefore, was not without rrane^. 
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But to take away the riparian proprietor's accesB to the 
water, because of his wrongdoing, and to insert between 
him and the lake a small and perhaps growing strip of 
land owned hj anothra', who can make in many oases no 
nse of it except to annoy the former riparian proprietor, 
is retribution ont of all proportion to the wrong done. 
The views just expressed are not, as far as the writer 
knows, sustained by authority. Neither has there been 
any such contradiction of their soundness as would make 
their appearance here improi>er. 

Finally, it should be observed that the views above 
expressed have no application at all to the case of arti- 
ficial filling in, and by this means making land where 
the fee of the land covered by the water is in the state 
or in another individual. In such a case the made land 
belongs to the individtial or tiie state owning the land be- 
neath the water. 

S 176. Divisioii of accretiona: Two rules. So far as 
there are any mndianical roles on this subject, two may 
be singled out for mention. One mle is that each, pro- 
prietor owns upon the new shore line in the same pro- 
portion that he owned upon the old shore line (1). Ao- 
oording to this role the old shore line should be measured 
and the respective proportions of ownership of the 
riparian owners determined. Then the new shore line 
should be measuired and the same proportions laid off 
upon it. Then lines should be drawn from the termina- 
tion of the division lines upon the old shore line to the 



(1) DeertMd t. Anni, 17 hck. (Haai.) 41. 
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points upon the new shore Une which represent its 
diviBion. 

The other role is that yon fAiaH first find the middle 
thread of the stream as it exists after the aocretions 
have been formed. Then extend the old bonndaiy lines 
perp«idicalar to it (2). In favor of the latter role it may 
be said that it takes accomit of the fact, in very many 
cases true, that the riparian proprietors own the bed 
of the stream to the center, while the former rale ignores 
that fact. In favor of the former rale, however, it may be 
said that it can be applied by the riparian proprietors 
titonselves npon the bank of the stream, while the divi- 
sion of the a«cretionB by the latter rule mil reqtiire the 
expert services of a surveyor. Only a consideration of 
the condition of a particular commnnity can determine 
whether the greatest good to the greatest number will 
follow from the adoption of Ihe first or the second rule. 

<S) MlUer r. Hepbarn, 8 Ba>h. (Ky.) 3H. 
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CHAPTER I. 

KBAI. BBTATB KOKTOAaEB. 

Sbotioh 1. Natubb and Essbhtial Elehists. 
g 1. HOTtgages mider the early oommon law. A real 
estate mortgage Is a lien or intereet in land created by 
agreouent between the parties, or by a transfer of such in- 
terest, for the purpose of seeming the performance of 
an obligation. The party who makes the mortgage is 
the mortgagor and the one to whom it is made is the 
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mortgagee. The early fonn of mortgage of land coo.- 
Bisted of an absolnte conveyance of the land by the owner 
or mortgagor to the mortgagee subject to a condition, 
or defeasance, aa it was called. This condition or de- 
feasance provided that, on the payment of the debt or 
performaDce of the obligation which the mortgage was 
given to secure at a certain date, by the mortgagor, he 
oonld re-enter on the land and have full ownership again. 
The mortgagee got an absolute right to the land, and 
conld take possession and collect the rents and profits. 
The only right the mortgagor had was to get his land 
back again on performance of the obligation strictly ac- 
cording to his agreement. If he failed to perform the 
obligation on or before the day set, the "law day,*' as 
it was called, the property was forfeited to the mort- 
gagee. Strict performance of the condition was required 
to prevent the loss of the property. Hie law courta dis- 
regarded the fact that the real purpose of the transac- 
tion was to make a kind of pledge of the land to secure 
the payment of a debt. Under this harsh doctrine a 
land owner who had g^ven a mortgage often lost valnable 
land becanse he was nnabte to repay a small loan at the 
time and in the manner agreed npon. 

% 2. Qrowth of the equitable doetriiw. Comrts of equity 
began to give the mortgagor relief from the injustice of 
the common law and began to allow the mortgagor to re- 
deem his land after he had made default About the time 
of Charles I (1625-49) it became a well seittied doctrine 
that a mortgagor could redeem his property af tor default 
by payii^ the money which was actually dna This rig^t 
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of the mortgagor was called his "equity of redanption." 
When this right of red^nptioii was first allowed there 
was no limit to the time within which the redemption 
might be made, so that a mortgagee could never get the 
proper^ free from a possibility of redemption, and, if 
the land years after the default became very valuable, 
naturally the mortgagor wonld try to redeem it In 
order to obviate this difficulty eqnity allowed the mort- 
gagee to bring a bill to foreclose the mortgage and cut 
off the right of redemption. In sndi a proceeding a de- 
cree wonld be entered requiring the mortgagor to exer- 
cdse his right to redeem by a certain day, fixed in the 
decree, or his right wonld be cnt off forever. On his 
failure to redeem at the time fixed the property became 
the absolnte property of the mortgagee. It must be re- 
membered that, from the date of the execution of the 
mortgage until payment of the debt or redwnption, the 
mortgagee had an absolute rig^t to take possession of 
the property and secure the income from it, so that he 
could get the entire income during the existence of the 
mortgage, in addition to the full payment of bia debt and 
the right to forfeit on default by the mortgagor. On 
account of these unjust advantages courts of equity took 
the view that since the whole transaction was intended 
by the parties as a transfer of the land, merely to secure 
the payment of a debt, this intention oug^t to be carried 
out. Hence the mortgagor was regarded as the real 
owner of the land and had the ri^t to «ercise all the 
powers of an owner, so far as consistrait with the pur- 
pose of the mortgage, and the mortgagee was regarded 
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as having merely a lien on the land to secure his debt. 

§3. Legal and equitable tbeorifls of mortgages. "Title 
theory." "Lien theory." As explained in the preced- 
ing sabsection, conrts of law and courts of equity had 
different views as to mortgages — the former regarding 
the mortgagee as the owner, subject to the right of the 
mortgagor to perfonn his condition and re-enter; the 
latter regarding the mortgagee as having only a lien 
on the land as security. Jn England and many of our 
states the law courts still hold to the old legal theory 
and regard the title and right of possession as passing 
to the mortgagee, though the strict legal doctrine has 
become much modified. For convenience, we may call 
this theory the "title theory" of mortgages, since the 
title passes to the mortgagee. In these "title theory" 
jurisdictions are courts of equity which enforce the 
equitable theory of mortgages, so that, while the law 
courts will give the mortgagee the right to take posses- 
sion of the property at any time, the mortgagor can go 
into a court of equity and force the mortgagee to account 
for any income from the property he gets while in pos- 
session. This equitable accounting is enforced so strictly 
that there is little or no advantage to the mortgagee in 
taking the possession from the mortgagor, even though 
he has the right to do so. But even in the law courts 
of "title theory" states the mortgagor today is r^arded 
as the real owner as to everyone except the owner of the 
mortgage (1). 

(1) The fltatei In which thti view prevail! are Alabama, Arkanau, 
Connecticut, llllnola, Maine, Hairland, Uas«achuMtta, New Hampatalre. 
New Jeraer, North Carolina, FuuuylTanla, Rhode Island. Tenneasee, 
Termoat. TlrilAla, and West Vlrgtnla. 
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In the majority of onr itates the law oourte have 
adopted the equitable theory of mortgages, and in these 
states the title remains in the mortgagor, who is the 
owner of the property, and the mortgagee has only a Hen 
on it This view we ^all, for convenience, call the "lien 
theory" of mortgages. In the "title theory" states the 
law is tending towards the "lien theory," and probably 
in the fntare the old legal theory of mortgages will dis- 
appear entirely (2). 

§ 4. Onoe a mortga^, always a mortgage. After 
equity began to allow a mortgagor in default to redeem 
the property, persons with money to lend could no longer 
obtain such a great advantage over needy debtors as 
formerly, and so they sought to out off the right of re- 
demption by getting the mortgagor to contract not to 
exercise it, or to transfer it to the mortgagee, if default 
was made, or to make some other agreement which would 
make the exercise of this right difficult or impossible. 
Courts frequmtly, however, thought that the mortgagor 
ought to be protected from such unjust contracts whidi 
he might be forced to make because of his necessity. 
Consequently it was held' that the right of redemption 
was an integral part of every mortgage and could not 
be waived or limited by any agreement, in the mortgage 

(8) The BtatM In which this view prermlla ar« Callfomls, Colorado, 
Florida, Georgia, Idaho, Indiana, Iowa, Eanaaa, Kentucky, Loulilana, 
Michigan, Minnesota, Montana, Nebraika, Nevada, Nev Tork, NortJi 
Dakota, Oklahoma, Oregon. South Carolina, Sonth Dakota, Texas, Wis- 
consin, Utah and Washington. 

In Delaware, Hlsstaslppt and Mlssonri there la a combination of the 
two theories. Before default the mortgagee has onlj a Ilec, after d» 
tanlt he has the legal tiUe. 
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or separate fTom it, made before or at the time the mort- 
gage was executed. THs pnndple is often expressed 
by the phrase "once a mortgage, always a mortgage." 
la other words, the mortgagor could not be bomid by an 
agreement that there was to be a mortgage for a cer- 
tain time and then it was to become something else. 

In an old English case there is an illustration of an 
attempt to limit the right to redeem. It was agreed that 
only the mortgagor and the heirs of his body should have 
a right to redeem after default. The question which 
arose in the case was whether one to whom the mortgaged 
land had been transferred could rede^n. The court held 
such an agreement was not binding on the mortgagor, 
and his assignee could redeem the property. In this 
case then an attempt 'to limit the redemption merely to 
certain persons was held invalid, and this is well settled 
law (3). Any attempt to destroy it entirely is, of course, 
invalid. 

§ 6. Contract for fiitnre sale of equity at redemptioik 
to mortgagee. Not only is a contract which limits or cnts 
off the equity of redemption, if made whoi the mortgage 
is executed, invalid as to the mortgagor, bat a contract 
made sabseqaent to the mortgage, by which the mort- 
gagee is to have the equity of redemption transferred 
to him at some future time, is invalid, no matter how 
much is to be paid for the equity. The mortgagee can 
buy the equity of redemption outright — that is, if it is 
to be transferred to him immediately; but, even if he 
does this, equity will set the transaction aside at the re- 

(8) Howmrd t. H&rrli, 1 TvrnOD, U. 
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quest of the mortgagor, nnlesB it appears that it is per- 
fectly fair and jnat A case of this sort arose in Cali- 
fornia. The mortgagor made a presoit sale of his equity 
to the mortgagee, who paid about what it was worth. 
Then the mortgagor tried to get the court to set aside 
the sale and allow him to redeem, prohahlf because the 
property had greatly increased in value in the mean- 
time. The court declared the sale should stand, for it 
was fur and above board and the price paid was rea- 
sonable ; but the court said that such transactionB would 
be carefully examined and set aside unless they were 
reasonable and free from unfair dealing (4). 

§ 6. What ptopaty oaa be mortgaged? In general 
any interest in land which can be sold, granted, or as- 
signed may be mortgaged. Equitable as well as legal 
interests may be mortgaged. Some of the common in- 
terests subject to mortgage are fee simple estates, es- 
tates for life, estates for years or leaseholds, dower in- 
terests of a widow or the curtesy of a husband, a mort- 
gagee's interest, and a mortgagor's interest. Land may 
be mortgaged separately from the improTements, or the 
improvement separately from the land. A landowner 
may mortgage crops growing on the land. It is needless 
to enumerate all of the various interests that may be 
mortgaged. 

§7. Bane: Tntnre aoqnisitiraii. Property which 
one does not own, but expects to acquire in the future, 
is not subject to present sale and hence cannot be mort- 
gaged. But if an attempt is made to mortgage property 

(4) D* Hutln T. Phelan, US CaL 5S8. 
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purports to be. The condition or defeaaanc^^RiStf'^fiSl 
ll»i<lRor«*RltO«Sn«aiM«>«t cMf^ixifmaimSsihe 
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as tbfl etmreyano^ or there was no I^^bJ mortgage. In 
eqnity, however, the transaction is enforced as a mort- 
gage, even thongh the defeasance is not formal. It is 
cmongh if it shows the parties intended the conveyance 
to secnre a debt. In "lioi theory" states short forms 
of mortgages are nsnally authorized hy statnte, and a 
mortgage is nsnally not snch a formal, tedmical instru- 
ment as in "title" states. Mortgages are, in all states, 
reqoired to be recorded if the mortgagee desires to be 
protected against snbseqnent purchasers of the land for 
value without notice of the mortgage. When recorded, 
tin record of the mortgage is constructive notice of the 
mortgagee's right as to all subsequent purchasers. 

S9. Same: Hwdute oonTeTanoe. As was stated 
above, if a separate defeasance is not formally executed, 
no legal mortgage results; but equity will declare the 
transaction a mortgage and enforce It as such. Further- 
more, if an absolute deed is made to a person to secure 
a debt, if it can be shown by parol or eztriudo evidenco 
what the real nature of the transaction is, equity will 
declare it a mortgage. This is allowed in spite of the 
rule of evidence that a writtmi instrument cannot be va- 
ried 1^ evidence outside of the writing itself — that is, 
by extrinsic evidence. Bnt before an absolute deed will 
be declared a mortgage, equity requires the mortgagor 
to &|f}w |^^5l^jf:„&f)^. convincing evidence that it was 
PB?fnKjJsW'*^«^«ftrf^.a Pennsylvania case, the 
p^Mi^^oWk^iMfmoWp.m^^ a conveyance to 
we aefendunt. Twenty years later, a bill to redeem was 
hrou^t, the plaintiff ^eiai^^ Otati'ifig deftttdant had 
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in fact agreed orally to reconvey, as aoon as he vas pud 
back the money dne, and that the transaction was really 
a mortgage and not an absolute oonveyance. The conrt 
held that parol evidence to ahoT the deed a mortgage 
was admissible, bnt that here the plaintiff's chum was 
not sustained by snch clear, precise, and indubitable evi- 
dence as to induce equity to declare an absolute deed a 
mortgage, and hence the deed would not be dedaied a 
mortgage (5). 

§ 10. Same: Sale with rl^^ to repnrchaae. A land 
owner may sell his land and hare an agreement that he 
is to have the right to repnrchase it for a certain prioe 
within a certain time. Snch a sale on condition is not 
invalid. But advantage may be taken of this by a person 
with money to loan, and snch a conditional sale may be 
made when the real purpose is to secure a debt In this 
way the one who loans the money can in effect avoid the 
right to redeem which is a part of every mortgage. 
Courts of equity, in pursuit of the policy of preventing 
oppression of the mortgagor, allow extrinsic evidence to 
be admitted to show whether the transaction is what it 
purports to b^ or whether it was intended to secure a 
debt If the latter, it is declared to be a mortgage. The 
presumption in such a case is that a conditional sale is 
a mortgage, and the vendor must show by clear evidence 
that it was really intended as a sale with right to repur- 
chase, the rule being the opposite of what it is when an 
absolute deed ie shown to be a mortgage. In determining 
whether a transaction is a conditional sale or a mortgage, 



(6) WtUaoe v. Bmltli. 166 Fa. Btate 78. 
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the fact there was an indebtedness existing or created at 
the time of the conveyance is almost conclosive in favor 
of a mortgage, as is also tiie fact the grantor remained in 
possession of the property, while the fact tiiat a reastm- 
able price was paid for the land indicates a ccmditional 
sale. 

A man ccmveyed his farm, worth $15,000, by absohite 
deed, for a consideration of $5,000. A separate informal 
instroment gave him the right to repnrdiase the' farm 
within fonr months from date, on payment of $5,000. He 
did not repurchase. Later he brought a bill in equity 
to redeem^ uid introduced testimony to show that the 
transaction, a conditional sale in form, was really a mort- 
gage. The oonrt held that the transaction was dearly 
shown by the evidence introdnced to be a mortgage, and 
decreed that the grantor be allowed to redeem. It said 
that the court wonld look behind the forms with which the 
contrivance of the buyer had enveloped the transaction 
(6). This case shows that a conditional sale may be 
shown to be a mortgage. It also shows that the defea- 
sance may be informal in equity, for the separate writing 
here was not a formal deed. 

§11. Same: Deed ot trost. Tmst deeds are often 
nsed in the place of ordinary mortgages for the purpose 
of secnring debts. The property is conveyed to a trustee 
to hold in trust, and, if the payment is maAs, the trustee 
is to reeonvey to the grantor. If there is default in pay- 
ment, the trustee sells the property and applies the pro- 
ceeds to the paymrait of the debt secured. Thus in effect 

(S) Bunll T. Sonthanl, 12 Homrd, U9. 
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there is a mortgage. Such an inBtnuuent is particularly 
coDvenient where the deht is owned hy a large number of 
persons. When it is desired to issue bonds secured by a 
mortgage on a railroad, for instance, a trust deed may be 
made to secure the whole issue. The bonds are then 
sold to whomsoever wishes to buy. If default is made, 
the trustee can sell the road and pay the various bond- 
holders. It would be impracticable in buc^ cases to give 
each bondholder a separate mortgage. 

S 12. The obligation. Deicriptioa of debt The debt 
secured is usually in the form of a note or bond sepa- 
rate from the mortgage. The debt need not be explicitly 
described in the mortgage, in order to make it valid as 
against subsequent purchasers and creditors. It is 
enough if sufficient is stated so that the amount of the 
debt can be ascertuned. A mortgage provided that it 
was given to secure alt debts of the mortgagor for which 
the mortgagee was already liable as surety for the mort- 
gagor, and alt debts for which he might become so liable 
in the future. At the time it was executed, the mort- 
gagee had paid some debts for the mortgagor, and was 
surety for others not yet due. The mortgage was prop- 
erly recorded. Certain creditors of the mortgagor 
claimed that the mortgage did not give a lien prior to 
their claims, so as to secure debts which came due after 
the execution of the mortgage and were paid by the mort- 
gagee, because the description of the debt in the mort- 
gage was so vague and uncertain. The court held the 
description was sufficient The mortgage was recorded 
and they could have ascertained the amount of the debt 



Dig,, z.d by Google 



REAL BSnUI&MfilBfl'aAaES 2US 

(7) It ia t^rtdSKfrromffiaittit t£ t^igonBrri ^tasodp^Btoi 
ifi gtTen. ■ o^r,T.)-iofii oHT .idsb siIJ -(cq oJ Lss-rgo 

SIS. Same: Tntorb adTakiMbiiJikf^nnftg^igi^^lBobi 
by its terms states it is to Hl[titfaci^^fifi:qitindeUqobB9t(dS 
be extended hy an agreement 1)#tMEstox'(^^>ftA^s!(hb 
cover money snbeeqnently advanced, setasntadnatift i^sta. 
valid lien for such advances as to tliird per6|oi»jiti><Htfi^ 
snch an extension ia good between the parties to the mpit- 
gage. But whsD. a mortgage states that it is to secure 
fntnre advances, it ia valid even aa against subsequent 
purchasers and creditors, and, by the weight of author- 
ity, it need only state that fntnre advances are secured 
without stating the amount to be advanced (8). Tinder 
such a mortgage the mortgagee has a prior lien for all 
advances he makes without knowledge of the rij^ts of 
subsequent mortgages or liens, but not as to subsequent 
mortgages or liens of which he has notice. However, 
he does not have to make any attempt to discover such 
mortgages and liens, even though they are recorded. If 
encSi subsequent liens are recorded, aome states hold that 
each advance is in effect a separate mortgage, and the 
records are constructive notice to him, the prior mort- 
gagee (9), while others hold be is not charged with notice 
by the records (10). 

§ 14. Powmal liabili^ of mortgagw. The mortgagor 
is usu^ly personally liable for the mortgage debt, not 
because he makes a mortgage, but because he made some 

(T) TouiiKB T. WUwn, 27 New York. 351. 

(8) Allen t. Lfttbrop, t6 Ob. 133. 

(») Bpadw T. tAwler, 17 Ohio 371. 

<10) Pr7e T. Bank of llllnoli. 11 m. 867. 
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note, bond, covenant, or other contract hy irtiidi he 
agreed to pay the debt The mortgage is b^d Talid in 
most states, thon^ there is no debt which can be en- 
forced personally against the mortgagor, as where the 
debt is barred by the statute of limitations. A mortgage 
may also be made to secure the performance of obligar 
tions other than debts. 

S 16. Effect of illegal puzpose. The courts try to deal 
with illegality in the way they think will tend to discour- 
age it Therefore, when a mortgage is given for an il- 
legal purpose, if both parties are oonsidered equally cul- 
pable^ or in pari delicto, as it is called, the law leaves 
than where it finds than— it refuses to give aid to either 
party. Accordingly, the oourts have refused to enforce 
a mortgage given to obtain the suppression of a criminal 
prosecution (11), or to secure a gambUng debt (12), or 
a debt for liquor illegally sold (13). When the mort- 
gagor is not considered in pari delicto, the courts will 
aid him if he applies to them, but if he comes into a 
court of equity asking aid, equity requires him to pay 
whatever sums he justly owes, for he that comes into 
equity must do equity. Cases of this sort often arise 
under usury statutes. Where the mortgage provides for 
a rate of interest whidi is above t^e legal rate, the mort- 
gagor, being regarded as having been forced into the 
agreement by his necessity, is not in pari delicto with 
the mortgagee in the eyes of the law. If he comes into 

(11) Atwood T. FiMk. 101 IbM. to. 

(IS) B&mard t. Backhani, 62 Wl*. 691 
(IS) Bak«r t. CoUiiu, fl Allu SM. 
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a court of equity for relief, however, he most in most 
states pay the principal and legal interest dne, and only 
the nsnrions interest is forfeited. 

SacnoN 2. Biqhtb akd LuBiunEs Ikowkst lo Mobt- 

OAOB BEE.ATI0N. 

§ 16. MortgagOT's intereit "Hie mortgagor, eroi 
in "title theory" states, is regarded as the ovner of the 
land. He has the same right to control the property as 
before making the mortgage, except as against the mort- 
gagee. He may sell the land, or lease it, or make any 
number of snbseqnent mortgages. When he dies his 
interest passes as real estate to his heirs, if he leaves 
no will, and his widow gets dower rij^ts in it. His in- 
terest may be sold by a judgment creditor mider execn- 
tion, bnt in most states the mortgagee himself cannot 
get a judgment for the mortgage debt against the mort- 
gagor and levy on the mortgaged property, though he 
can levy on any other property belonging to the mort- 



§ 17. Ifortgagee's intereet. In "title theory" states 
the mortgagee has the legal title and right of possession 
of the mortgaged property, but can exercise the rights 
of an owner only when desirable to protect his security. 
In order to protect his security he can bring actions at 
law against the mortgagor or third persons, as if he were 
the owner of the property. He may eject the mortgagor 
or any trespasser on the land, or may sue anyone who 
wrongfully removes timber or fixtures from the prop- 
erly, or commits waste thereon. 'Rins, in an Illinois 
case, a man who was assignee of a mortgage debt nn- 
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dertook to ezeroiBe rights of ownership, and tried to 
eject a person wrongfully in possesaion of the land. The 
court held he oonld not eject the party in poBsesaion, be- 
oanse, being assignee of the debt only and not of the 
mortgage, be had no legal title; bnt if be had had the 
legal title ejectment would have been allowed (14). In 
**Uen theory" states the interest of tiie mortgage is, ad 
was stated before, a mere lien on the land, and he is in 
no sense the owner and has no rights of ownership. His 
remedies for preventing injury to his security will be 
disonssed later. 

S IB. Klj^t to possMHim of mortgaged proper^. In 
"title theory" states the mortgagee is entitled to pos- 
session of the property, and can eject the mortgagor and 
take possession at any time, unless there is an agree- 
ment that the mortgagor is to retain possession. That 
the mortgagor is to have possession may also be implied 
ttc/m the terms of the mortgage, as when the mortgage 
proTid^i that the mortgagor is to cultivate the land. As 
a rule, the mortgagee does not exercise his right to pos- 
session, because if he takes possession he is required 
to account for all the rraits and profits he receives from 
the land ; and equity holds him so strictly in sudi an ac- 
counting that there is nothing to be gained by taHng 
poasession of the property. In states where the "lien 
theory" of mortgages prevails the mortgagee is not ea- 
titled to possession ; but in some of these states it is held 
that if he gets possession of the property after default 
by the mortgagor, he can retain possession till the land 

<1<) Barrett r. HInckter, IM lU. 11 
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is redeemed. Aside from this, in "lien theory" states 
the mortgagor is entitled to possession till jndi<aal sale 
on foreclosure. 

§19. Senti and proftts: Hortgagor in poiMasJon. 
While the mortgagor is in possession of the property 
he is entitled to all the rents and profits from the land. 
In a "lien theoiy" state this is clear. In a "title the- 
ory" state he is in the position of a tenant at will, for 
his possession can be taken away by the mortgagee, bat 
he is a tenant so long as allowed to remain. In a case 
decided by the United States Snpreme Court, the mort- 
gagee brought suit against the mortgagor to recover 
rents and profits which the latter had collected while 
holding the mortgaged land. The Snpreme Court held 
that, as mortgagee, he was not entitled to the rmte and 
profits of the land nntil he took actual possession. He 
may get possession by ejectment, or, if there are tenants 
on the land, he may giva them notice to pay the T&at to 
him ; but, if he suffers the mortgagor to retain possession 
personally, or to collect rents from the tenants, he can- 
not recover the rents and profits which the mortgagor 
has actually received. A mortgagor in possession is lia- 
ble for interest on the debt, and not for rents and profits 
(15). This case is law, even when the mortgaged prop- 
erty is not adequate security for the debt; but in such 
a case the mortgagee can have a receiver appointed to 
take charge of the property and collect the rents and 
profits for the benefit of the mortgagee. 

§ 20. Same: Mortgagee In poaieisioii. If the mort- 



(1S) Teal T. Walker, 111 U. B. Ml 
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gagee takes posaessicm he can collect the rents and 
profits, but if the mortgagor redeems, sodi rents and 
profits mnst be aooounted for. However, the mortgagee 
can keep all the income he gets from the property until 
an accoontiog is required of him. Snch an accounting 
may be required if the mortgagor redeems the property, 
or if the mortgagee forecloses hia mortgage. On ac- 
counting, any income the mor^;agee has recraved from 
the land is applied to the payment of the mortgage debt 
The mortgagee is required to account for all he got from 
the land, whether mnch or little. If he does not get as 
much for the land as a man by reasonable care and dili- 
gaxce should have gotten, he must account for what be 
ought to have gotten. To illustrate, a mortgagee took 
possession of a farm and allowed the house to remain 
vacant and the land untilled part of the time. He also 
cut a lot of timber and sold it The mortgagor redeemed 
the land, and in accounting the court required the mort- 
gagee to pay over what he ought to have gotten as rent 
for the premises, and also to aooount for the money he 
received for the timber he sold from the land. The court 
said it would not do for a mortgagee in possession to 
fold his arms and use no means to procure a t^iant At 
least, if the house was not rented, he on^t to have the 
land properly tilled (16). lite above case shows pretfy 
dearly why it is of no advantage to a mortgagee to take 
possession of the property, for, if he does so, he will 
have to account some day, and may be held liable for 
more than the income he actually got out of the land. 

(16) Bdiwfter r. Chamben, 6 New Jenejr Bqultr 648. 
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S 21. Effect of lease of mortgaged land: Befcs* the 
nKVtgage. When a lease <^ the land is made before it 
is mortgaged, tbie lessee gets a good lease, for he got his 
lease at a time when his lessor had full right and title 
to the land. The mortgagee takes subject to snch lease 
and cannot take the possession from the lessee. He caOf 
however, serve the lessee with notice that he, as mort- 
gagee, has title to the property and that rents must be 
paid to him. Thereapon, the tenant, if he holds bis lease, 
must ■pay to the mortgagee all rents which have aocmed 
since the mortgage was exeonted and are still unpaid 
and rents which accme in the fntnre. A case on this 
point arose in Connecticnt. A company, whioh we will 
call the A Company, owned a railroad and leased it to 
a second company, which we will call the B Company. 
Then the A Company mortgaged its railroad to a third 
company, the C Ccoupany. After a time d^anlt was 
made in the payment of the interest on the mortgage 
debt, and the C Company gave notioe to the 6 Company 
to pay all rents then dne^ and all which thereafter should 
become due under the lease^ to it Some rent was dne 
at the time and a creditor of the A Company attached 
this rent which was due under the lease. The court held 
the creditor had aoc|,nired no right to the rent, for, as 
soon as notice was served on the B Company to pay rent 
to the mortgagee, the B Company became liable to pay 
to the mortgagee instead of to the mortgagor, and thus 
did not owe the mortgagor anything (17). 

§ 22. Same: After the mortgage. After the mort- 

(17) King T. Hcnmtonlc Railroad Oompanr, 4S Conn. IS6. 
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gage ia made, the mortgagor cannot make a lease which 
will ia any way affeet the rights of the mortgagee. The 
leasee most take subject to any existing mortgage. In 
"title theory" states, the mortgagor being only a tenant 
at will, the leasee who takes his lease after the mort- 
gage cannot get any better right than the mortgagor has, 
consequently the mortgagee can eject him and put an 
end to the lease, or he can demand rent of the lessee ; and 
the lessee most recognize him as landlord if he wishes 
iK'^remain on the property. If the lessee recognizes the 
hwSfiJtilfee as his landlord and pays rent to him, what is 
tit'^ftSMPilt^fteW tenancy is created, the tenant thereafter 
Htntti 4site .ll»!')hortgagee. In a certain New Tork 
ik^ l><lmitAmff>mal»\ jHortgage of his hmd and then 
MaaPii)t^<l"tiittltt.ll<The'>bil>lrtgagor defaulted in the 
|^^«il>b^tMlH»rti(ia|eMMl<:giu][(ke mortgagee there- 
t^itlnJ&l^buMiU* Nfll^f.tk«qiMahlv>\«fco agreed to 
ptjsMtfeaHiMiimsitSlftgii. t^eiiomiltlf^ ^ed the 
IflKM'Ar%l()IMt«(iBiJi'41wae(aKmifle^(MVtbiMiMt 
hlf «d«lS>^1«iU>4^|lflii>«lfe%i»litt mH Oltisiititm M 
t«^ ^mtHmUfi^rl^e^ «t"«fe#itli»4tae.9'JB#«MPi 
^fj^'iReSflflinSI-dgAiArltli^ M^i^f fi^at<6ie^Moi^ 

Korl^gte^tt^Aie^Ulaii as 6«IUt!B«fi<<F'Mb«qii6Meag(lt 
twinX|taseiM«%iiiaii 4«<yis»t|ajjW8tl*i««fU»"liak fmft 

l|«fti»h'i<4ile3!WI)p(4lyi'><in'o'J 3 S"!* .esgiishoin oil) ot 
Turn and lneibAiMjm.'<''l''ffig«£)^°yjkW°«#S< 
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«t>i«ciai^'«SP(Mi"«iail{^ ltli>&iiSm?W^i np to 

recover thsSl'l^imT'W^L W M^^ WU^^^iMM 
sIBlch.aiQB^^aBniUqfibvtSBSl'niaee^iTcuisSlB^ aSftgrt- 

%iieq^ J|tWfiM ^eeilfaiid |Mad>fiic 9l i tHiWH ii i Hion^M hltiMiDg^ 

iilglbeti^enltidl |>A1itSiJdiie)(inaiki|lKldiAe liaitginv 
dbvMnbijmiciaAitqfoq Ae xfepliA U tb^itid, jat|ll!j«ifor 
ihWittiri/Cpoft ln>i>iilinf«)i<lliclu««Hilai%i«M4i4i'*«ii 
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what are necessary is that if he could recover for all im- 
provemaita he would often prevent redemption. STq>- 
- poee, for instance, that the mortgagor wae poor, and the 
improvements put on the property amounted to more 
than the value of the land when mortgaged. The mort- 
gagor wonld not be able to raise the monef necesBary 
to redeem from, the mortgagee in many cases, for, when 
be goes into eqnity to redeem, he bag to pay ^e sum dae 
in cash. There is one exception to the above role as to 
improvaments. When a mortgagee takes possession and 
makes improvements innocently, thinking that he is 
owner of the land, as where he purchased at a judicial 
sale whicii was later declared void on an appeal to a 
higher court, he is allowed credit from the mortgagor, 
in case of redemption, to the extent of the increased 
valae of the land due to such improvements. 

§ 26. Inmnaoe t^ mntgagor and mortgagee^ The 
mortgagor, being regarded as owner of the mortgaged 
property, has an insurable interest in the property, and 
can insure it for full value, regardless of the amount 
for which it is mortgaged. By the terms of the mort- 
gage be is often required to insure for the benefit of the 
mortgagee, and if he fails to keep up the insurance, tiie 
mortgagee can insure and charge the cost up against him. 
This insurable interest of the mortgagor continues until 
his right to redeem is barred. The mortgagee has an 
insurable interest in the property, which continues until 
the mortgage is extinguished. When he insures for the 
benefit of, or at the expense of, the mortgagor, in case 
of loss the proceeds of the insurance mnst be applied 
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to the rednctiou of the mortgage debt When he insores 
for his own benefit and at Mb ovn expense, if he col- 
lects insurance money it belongs to him and the mort- 
gagor has no right to any benefit from it. Bnt the In- 
snrance company which paid the money is entitled to 
be anbrogated to the mortgagee's right against the mort- 
gagor to the extent of the insnrance it paid, so that the 
mortgagee is not really raititled to collect and keep both 
the insarance aumey from the company and the mort- 
gage debt from the mortgagor (20). The interests of both 
the mortgagee and of the mortgagor may be insm^ at 
the same time. Bee Insm-ance, in Volmne Vlll. 

S 26. Semedies of mortgagee tor injury to pn^Mrty. 
The owner of land sabject to a mortgage has a right to 
a reasonable nse of the land for the purposes for which 
sneh land is ordinarily used. He may improve it, cut 
timber from it, or do any act which can fairly be re- 
garded as done in the exercise of good hosbandry. His 
rights are similar to those of an ordinary tenant, though 
perhaps smnewhat greater. He la not allowed to do acts 
on the land which will substantially impair its value as 
secnrity for the mortgage debt. Thus, he may not cat 
large amounts of timber, or tear down the buildings, <»r 
cat shade trees, froit trees and the lik^ if the act tends to 
lessen the safety of the seonrity. The mortgagee can re- 
strain sndh acts by injunction. If the damage is already 
done, and the timber or lumber already severed from the 
land, he can, in ' ' title theory ' ' states, replevy the property 
wrongfolly severed, sae the mortgagor in trespass, or sue 
him for its conversion. The reason he has these actions is 
(SO) Nonrtch Pire Iiu. Co. t. Boomer, 51 ni. M2. 
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that the title to the land is in the mortgage^ and, as soon 
as a tree is cnt, though it heoomes a chattel, the title of 
this chattd is in the mortgagee, so he can sue anyone 
Tnmgfnlly removing it or who wrongfully obtains it. In 
the "lien theory" states these actions will not lie, for the 
thing when severed belongs to the mortgagor-^e has Qie 
title to it In such states the mortgagee can enjoin any- 
one who is committing waste, and can sue the party who 
wrongfnUy severs an artide for doing the wrongful act. 
The mortgagor is not liable for depredation in the valne 
of the land due to the ravages of time. The mortgagee in 
possession owes a duty not to oommit waste, and can be 
restrained by injuncti<Hi for doing so, and must account 
for any loss due to injury to the prffloises by him. He 
is bound to make c«tain necessary repairs, but is not 
liable for failure to repair unless he has been grossly neg- 
ligent in this respect. 

Section 3. Tbakbpbb op Mobtoaged PsopBaTT. 

S27. Effect of tramfer in generaL l^e mortgagor 
can give, sell, or will the mortgaged property, and if he 
dies intestate it passes to his heirs if he has a freehold 
interest, and to his personal representative if he has less 
than a freehold. Any person who derives his ri^t to the 
property through the mortgagor, as an assignee or an 
heir, stands in the same position as the mortgagor and 
may have the same but no greater rij^ts than the mort- 
gagor had. A transferee of the mortgagor's interest may 
redeem the land, and may require a mortgagee in posses- 
sion to account for rents and profits, or he may enforce 
any other rights which tiie mortgagor had. 
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S 28. LiabiUfy ot tmuforee. One who ta^es a con- 
veyaBce of mortgaged property is not personally liable 
for the mortgage debt because of the oonveyance. The 
land is liable not the transferee. He is not perBonallj 
liable nnless he agrees expressly or impliedly that he will 
assume or pay the mortgage debt. His agreement to as- 
snme the debt may be implied, however, from the terms of 
the transfer of the land to him. For instance, when it ap- 
pears that a certun earn, say $5,000, was to be paid for 
land subject to a $3,000 mortgage, and the transferee paid 
$2,000 and took a conveyance of the land sabject to the 
mortgage, it has he&x held that there was an implied 
agreement by the transferee that he would assome the 
mortgage debt (21). The transferee is personally liable 
directly to the mortgagee, where he assnmes the mortgage 
debt, but there are two theories on which he is so held 
liable. One theory is that the contract with t^e mort- 
gagor, by which the transferee assnmes the debt, is a con- 
tract for the benefit of a third person who can sue the 
obligor on a contract made for his benefit (22). The 
other theory is that the transferee is the principal debtor 
and the mortgagor the snrety. In equity, a (^editor is en- 
titled to be subrogated to any right the surety has agiunst 
the principal for his indemnity, and therefore the mort- 
gagee is subrogated to the mortgagor's rights agiunst his 
transferee (23). 

(21) TDwnMnd T. Wftrd. 27 Conn. 610. 

(21) Burr T. Been, 24 N. T. 178. Sm Contractc, H»-100, Tot 
Dine II. 

(SS) KeUer t. AiliEord, lU U. 8. 610. 
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S29. Llabilify of martg&g<nr after tniufer. 71160 
the transferee of mortgaged land asstuues the debt, he 
becomee the pwson who is primarily liable to pay it, as 
between bim and the mortgagor, for he has pnmiiBed the 
mortgagor he will pay it. The mortgagor th«i becomes 
a sorety for the payment of the debt, and the transferee 
is the principal. This has no effect on the right of the 
mortgagee against the mortgagor personally, milees he in 
some way consents to hold the mortgagor as a mere se- 
curity. After such a transfer the mortgagee is in many 
states bonnd to recognize the relation of pruuspal and 
surety, and if he extoids time of payment to the {Hin(npal, 
here the tran^eree, the mortg^OT is thereby released 
from liability. Hiqs, where the mortgagor had conveyed 
the land to another person, and this one in turn to a sec- 
ond party^ each party in tnm assoming the debt, the sn- 
preme oonrt of Illinois said that eadi subsequent pur- 
chaser became an original promisor for the payment of the 
mortgage debt, and the original mortgagor became a 
surety for its payment to the creditors (24). 

§ 30. Traiuf er of part ot propactj only. Several por- 
tions of the mortgaged property may be conveyed, by 
similar conv^ances made at the same tim^ to a number 
of different persons, none of whom assumes the mortgage 
debt. In such a case each portion of the land so oonveyed 
is security for its proportional share of the Hitire debt. 
But the mortgi^;ee cslb. foreclose and seU any part he 
pleases, and may proceed to enforce his lien against one 
part. If the owner of this part, to save his land, pays the 



(M) FiMB T. Goltmacher, ft8 111. 393. 
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entire debt, he oan force the owners of the othw portions 
to pay their proportion based on the value that the por- 
tion each man owns bears to the valne of the ^ole prop- 
erty. If, then, the party who paid the debt held one- 
foorth of the land, he wonld recover three-fourths of 
the amonnt he paid from the other owners. If the mort- 
gagor of land transfers several portions to parties who 
do not assnme the debt, and retains part of the land him- 
self, clearly the part he holds onght to be liable for the 
whole debt, for, after all, the mortgagor is the person 
who owes the debt and he onght to pay it. Accordingly, 
in equity, while the mortgagee has the ri^t to enforce 
his mortgage against any or all parts of the land, as be- 
tween the mortgagor and his transferee, the land held 
by the mortgagor is liable for the whole debt (25). 

SSL Same: BnooeulTe tnuutfen. We have assmued 
so tat that the portions of the laud conveyed away at 
first were all conveyed at the same time. Suppose that 
the land was conveyed in fonr portions, the conveyances 
being several weeks apart, and that none of the trans- 
ferees assumed the debt The part conveyed last would, 
as to the other three parts, be the one primarily liable 
for the whole debt, it being the last part owned by the 
mortgagor. Now, the same principle applies to all the 
fonr conveyances. When the first part is conveyed, then 
the rest of the land is primarily liable before this first 
part and remains so. All the three subsequent parts 
should be sold and applied to the debt before the part 
first conveyed. The third and fourth parts would like- 

(SB) iBtfeluut T. Crane et si, 4S HI. »1. 
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wise be liable before the second part, and the fourth part 
before the third. To state the principle in the form 
often nsed* the land 60 conveyed in portions at different 
times is liable in "the inverse order of alienation" (26). 
A different mle applies where any grantee of a portion 
of the mortgaged land assmnes the debt, for the one who 
assumes the debt becomes by his contract personally 
bonnd to pay it. If, then, other grantees have to pay 
the debt to save their land, snch grantees would be sub- 
rogated to and entitled to enforce the mortgagee's right 
against the grantee who assumed the debt 

Section 4. Tkutsfeb op Debt os Mobtoacb. 
§ 32. Ixpnm traaifer. In "title theory" states, since 
the mortgagee has the legal title to the land^ in orddr 
to make a complete legal transfer of the mortgage tiiere 
must be a conveyance sufficient to pass title to land. 
Some of these states have provided by statutes simple 
forms of transfer. In any event, the transfer ought to 
be in writing, and should be recorded in order to pro- 
tect the assignee against subsequent bona fide purchasers. 

§33. Transfer ctf mcHtgage debt without mortgage. 

In equity, since the making of the mortgage is regarded 
as a transaction for the purpose of securing a debt, the 
debt is the prindpal thing and the mortgage a mere in- 
cident to the debt. The mortgage is not enforceable ex- 
cept by the owner of the debt. If the debt is assigned, 
the assignee has the ben^t of the mortgage, and, in many 
states, all the rights and remedies of the mortgagee are 

<SS) Cloves V. Dlckenion, 6 Johnwn'B Chftnonr S8S. 
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conferred <m him. Where the mortgagee has the legal 
title and assigns the debt alone, he holds the mortgage 
in trust, after assignment, for his assignee. Bi eqnity, 
a mere oral assignment of the debt is enough to pass 
the right to the debt to the assignee, and this carries 
the rii^t to enforce the mortgage with it. In an Illinois 
case the mortgagee's debt was evidenced by a note. The 
mortgagee died and his administrator assigned the note 
to the plaintiff. The defendant was in possession of 
the land and the plaintiff songfat to eject him. The conrt 
held that the plaintiff had only an assignment of the 
note, and that the legal title to the land was in the heirs 
of the mortgagee. The plaintiff could «iforce the mort- 
gage in equity, because the heirs held as tmatees for him, 
bnt he bad no legal titie and hence conid not eject the 
defendant Had he taken a conveyance of the mortgage 
and thus got titie, he could have maintained eject- 
ment (27). 

§34. larigimunt of part <tf mortgage debt. If a 
part of the mortgage debt is assigned, the assignee is 
entitied to the benefit of the mortgage security. The 
debt is freqnentiy evidenced by several promissory notes 
or bonds, so that one or more of these may be assigned 
and the rest retained. The assignee of one of the mort- 
gage notes or bonds, being owner of a part of the mort- 
gage debt, is entitied to share in the benefit of the mort- 
gage secnri^. In a New Hampshire case, the mortgage 
debt was in the form of five promissory notes. One of 
these notes the mortgagee assigned to the plaintiff in 

(t7) Burett r. Hlncklejr, 1S4 IIL U. 
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the case. The mortgagor then paid the other fonr notes, 
and the mortgagee released the mortgage. The plaintifr 
brou^t a bill to forecloae the mortgage, claiming the 
release was not binding on him. The mortgagor, who 
defended, pleaded the release of the mortgage. The 
conrt held that a mortgage was a mere attendant of the 
debt, and, if the debt were assigned in parts to different 
persons, in the absence of an agreement to the oontnuy, 
the mortgage wonld follow and secnre the fragments. 
Therefore, even thot^ the other notes were pud, the 
plaintiff conld have the benefit of the entire mortgage 
and conld proceed to foreclose (28). 

§ S&. Ihuufer at mortgaga vithoat d^bt. In ''title" 
states the transfer of the mortgage without the debt 
gives the transferee only the bare legal title, which he 
holds in trust for the owner of the mortgage debt In 
"Hen" states a transfer of the mortgage without the 
debt is of no effect at all — ^it is a nullity, for the legal title 
is in the mortgagor and the right to the mortgage se- 
cnrity is in the owner of the debt Snch a case arose in 
New York, a "lien theory" state. The mortgagee as- 
signed the mortgage alone to the plaintiff in the case, 
who brought an action against the defendant in posses- 
sion to recover the land. The court held the mortgagee 
had a mere chattel interest in the land and the mort- 
gagor had the freehold. The mortgage was only secnrity 
for the debt, and an assignment of it alone conld pass 
nothing to the assignee and was a mere nollity (29). 

(28) Page t. Pierce 26 N. H. 817. 

(28) Jacknn t. Bronoon, 10 Jobnaon UB. 
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S 36. Effect ot traiufer apon equities agaiiut mort- 
gagee. The mortgage debt is a chose Id action. See Per- 
sonal Properly, § 9, in Volume V of this work. Where 
a chose in action is not in the form of a negotiable in- 
strmnent, an assignee takes it subject to all defenses 
that can be made against the assignor, bat, if a negotiable 
instroment is transferred, 1^ the law of negotiable in- 
Btmments a transferee for value without notice takes 
free from defenses against the transferor, l^ese rules 
apply to debts secured by mortgages as well as to other 
debts. Thus, if a debt is in form of a non-negotiable 
note for $1,000 and is assigned, the assignee gets no 
greater rights than the assignor had. If only $500 is 
actually due, the assignee can enforce it for only $500, 
regardless of whether he knew this fact when he took 
the assignment of the debt or not. If the note is nego- 
tiable, however, and the assignee takes it for valne, be- 
fore matnrity, without notice that only $500 is actually 
due, he takes it free from defenses against the assignor 
and can enforce it for the full amount. In most states, 
where the mortgage debt is negotiable in form, the as- 
signee before matority and for value without notice can 
not only enforce the note perstmally against the mort- 
gagor in fuU, but can Hkewise «if orce the mortgage which 
secures it To illnstrate, in a certain case the plaintiff 
took a n^otiable note secured by a mortgage, for value 
before maturi^, without notice of any defense which 
the mortgagor had against the mortgagee, and brought 
a bill to forectose the mortgage. The mortgagor claimed 
he had ^ven the mortgagee a lot of flour to sell and ap- 
ply the proceeds to the payment of the note, and that 
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the T&lne of this floor should be deducted from the mort- 
gage debt The court held that, since the plaintiff had 
no notice of this arrangement, he could enforce the mort- 
gage for the fnll amount of the note (30). 

SSQl Sama: Oontrmry view. A few states hold, how- 
ever, that though the note is subject to the law of nego- 
tiable instruments, the mortgage is not; and while the 
note can be enforced free from defoises of which the as- 
signee had no notice, the mortgage, if enforced, is sub- 
ject to alt defenses against the mortgagee. In an Ohio 
case a negotiable note secared by a mortgage was trans- 
ferred to the plaintifF, who was a bona fide pnrdiaaer 
for value without notice. The action was a bUl to fore- 
close the mortgage. The note had been given in pay- 
ment for a patent, but the transaction was ao fraudulent 
that it could not be enforced by anyone who had notice 
of such fraud. The court held the plaintiff could not 
enforce the mortgage where this fraud was set up as a 
defense, for the negotiable character of the note did not 
extend to the mortgage which secured it (31). 

S 37. Eeoord of asiignment Assignments of mort- 
gages should be recorded in order to charge subseqaent 
purchasers with notice of the rights of the assignee. 
Otherwise, assignments will not be good as to persons 
who subsequently deal with the mortgagee, thinking he 
is still owner of the mortgage. The record of the as- 
signment, however, is not notice to the mortgagor, for 
his rig^t is prior to the assignment; and he can safely 



(SO) Cupenter ▼. Loman, 16 Wall. STl. 
(U> Ball«T ▼ amtth, 14 Oblo State, IH. 
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go on dealing with the mortgagee as owner, making pay- 
ments, etc., until he has actual notice of the assignment. 
Therefore, an assignee of a mortgage shoald always no- 
tify the mortgagor or his sucoessora of the assignment 

Sbotion 5. Patmehi, Bedeuftion, aito Dibcbabqb. 

§ 38. Payment or tender of jM^ment: Before default 
by mortgagor. At common law payment of the mort- 
gage debt, at or before the time it was dae, the "law 
day," as it was called, terminated the mortgage and re- 
vested the title to the land in the mortgagor, upon entry 
by him, without any further formality. A tender of the 
money when due, according to the condition in the mort- 
gage, also terminated the mortgage, and it could not 
thereafter be enforced, though the mortgagee could still 
enforce the debt personally against the mortgagor. This 
is still the law in "title theory" states. However, the 
mortgage, if recorded, will remain a cloud on the title 
to the land until the record shows it is released. Snch 
a cbnd on title has no effect on the owner's actual rights, 
but it makes the title apparently defective. A case arose 
in Massachusetts which illustrates the above prindple. 
A creditor of the mortgagor made a levy and sold the 
equity of redemption on execution. This sale, being of 
an equity, was not valid if instead of an equity the debtor 
had the full title to the land. The mortgagor had, in 
fact, paid the mortgage debt and gotten a release of the 
mortgage, just before the levy was made, but the release 
was not recorded. The mortgagor claimed the levy waa 
invalid because he had at the time the full legal title. 
The court held this was correct, for, as soon aa payment 
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was madb, the title revested in him, regardless of whether 
a release was given or not The release not being nec- 
essary, its record was inunaterial to the case. The levy 
was not properly made and was invalid (32). In equity, 
and in states where the "lien theoiy" prevails, tender 
or paymrait of the debt at maturity extingaishes the Hen; 
bnt, if there is only a tender, the mortgagee can enforce 
the debt personaUy against the mortgagor, just in the 
"title theory" states. 

1 39. Same: After dcfanlt At common law if the 
debt was paid after defknlt, a reconveyance was neces- 
sary to revest title in the mortgagor. This is tme in 
most "title theoiy" states to-day. Tender of payment 
has no greater effect than payment. After tender of 
payment, the mortgagee cannot enforce the mortgage 
or eject the mortgagor from the property. "Where the 
"lien theory" prevails, payment completely eitingnishes 
the mortgage lien and tender has the same effect, except 
that it must be kept good — 'that is, the mortgagee must 
be ready to pay at any time if paymmt is demanded. 
In snch states there is no legal title to be conveyed, for 
the mortgagor retains the title. If tlie mortgage is re- 
corded, the record will oonstitate a dond on the title, 
if it does not show a disdtarge; so a formal discharge 
should be obtained and the mortgage released of record. 
In any state, if the mortgagee refuses to g^ve a release 
voluntarily, he can be compelled to do so by a bill in 
equity to remove the doud on the title, or by proceedings 
provided by statute for this purpose^ 

(U) Ororer t. Eire, 6 AOot MS. 



Dig,, z.d by Google 



BEAL ESTATE MOBTOAGES 263 

S 40. Enforcetnent of right ot redemption. At any 
time after default and before the mortgage has been 
foreclosed, the mortgagor may ezerdse his right to re- 
deem from the mortgagee, imless his right has been barred 
1^ lapse of time. If the mortgagee refnaee to consent 
to redemption, as where he is in possession claiming he 
has an absolute deed to the land, the mortgagor has to 
file a bill in equity to redeem. Li such bill he mnst al- 
lege he is ready and willing to pay whatever the court 
finds due, and mnst, in fact, pay when ordered to do so 
by the eonrt. If he does this, the court will compel the 
mortgagee to give up the property. This right to re- 
deem we have seen (§2, above) may be ont off by a fore- 
closure, bnt even when the mortgagee does not foreclose 
it does not continue forever. The right to redeem may 
be barred 1^ the failure to exercise it, for the law requires 
a man to be diligent in enforcing his rights. Dquity will 
usually hold the right barred after the lapse of the period 
during which suits at law may be brought to recover 
land. This period is twenty years in most states, but 
less than that in some. There may be circnmstances 
under which equity will declare the rif^t barred in a 
shorter period. The above prindple, as to barring the 
right by lapse of time, applies only when the mortgagee 
is in possession, holding the land adversely to the mort- 
gagor. If the mortgagor retains possession his ri^t 
cannot be barred by lapse of time. 

§ 41. Some: Parties entitled to redeem. All persons 
who acquire interests in the mortgaged land, or legal 
or equitable liens thereon, which are inferior to the mort- 
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gage theretm, are entitled to redeem frcnn mdi mortgage. 
These parties are those who acquire rights sabseqnent 
to the mortgage, or those whose rights, thon^ prior in 
time, are inferior to the mortgage; as whea the mort- 
gagee is a bona fide purchaser without notice of an 
eqnitable lien, or idien he recorded his mortgage firs and 
thus got priority over former unrecorded mortg ties. 
Thns, the ri^t to redeem maj be exercised by pare %a- 
ers of all or part of the land from the mortgagor or his 
assignee, by heirs or devisees of the mortgagor, by sub- 
Beqnent mortgagees or judgment creditors, or by a wife 
or husband having dower ri^ts in the land. One whose 
ri|^t is prior to the mortgage, as a prior mortgagee, or 
one with no interest at all, cannot redeem. 

|tf. Amount reqnired to bs paid (ot redemption. 
Any person who redeems from a mortgage must pay the 
entire mortgage debt, with interest, and all other sums 
to whiidi the mortgagee may be entiUed by reason of the 
mortgage. All this must be pud, no matter how small 
the interest of the one redeeming, for the mortgage se- 
cures the whole debt and the mortgagee camiot be re- 
qnired to release his lien until he gets all that is due 
him. Thus, where the widow of the mortgagor, having 
a dower interest amounting to the use of one-third of 
the land for life, filed a bill to redeem, the court held 
she could redeem only on payment of all sums due under 
the mortgage (33). 

1 43. OoBtribtttiwi and Indemni^ between partlea re- 
The doctrine of contribution is an equitable 



<U) OlbMO T. Cnhon, E Ptcknlnx (Him.) MC 
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doctrine to the effect that, when there are two or more 
perBons equally liable for a debt and one paya it all, he 
is entitled to have each of the others contribute his share 
of the debt See Guaranty and Suretyship in Volume 
Vm of this work. This ri^t he can enforce in equity. 
Where there are several persons entitled to redeem from 
s mortgage and one pays the debt and secures the rdease 
of the mortgage, since this benefits the others by remov- 
ing the lien from land in whidi they have interests, they 
can be forced to contribute to the one who redeemed. In 
the case of Qibson v. Crehore, stated in 6 42, above, 
the widow, who redeemed, paid the whole debt. Her in- 
terest perhaps amounted to one^if^th the value of the 
land, and she was no more bound to pay than the others. 
Therefore, the other owners should contribute to her 
seven-eighths of the amount she paid to redeem. In- 
demnity applies when one has to pay a debt who is not 
primarily liable for it, as where payment is made by a 
surety. See Guaranty and Suretyship, as above. Such 
person is entitled to indemnity — that is, to repayment 
from the one primarily liable to pay. We have seen 
that, where a mortgagor transfers the land to one who 
assumes the mortgage, the latter is primarily liable (§ 29, 
above) , so, if the mortgagor had to pay the debt, he wonld 
be entitled to repayment from his assignee. 

§ 44. Enforcement of oontrilnition and indemnity: 
8iibrogati(8L Subrogation is an equitable doctrine by 
which one, who is compelled to pay a debt for which he 
is not primarily liable in order to protect bis interests, 
is entitled to stand in the place of the original creditor 
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with all the creditor's rights ag^&t the one primarily 
Uahle for the debt, and espeoially with a right to the se- 
curities which the creditor may have for the debt. See 
Qnaranty and Snretyahip in Volnme Vlii of this work. 
The rights of contribution and indemnity explained in 
the preceding snbsection are nsoally enforced by apply- 
ing the doctrine of subrogation. Take the case where 
the widow having a dower interest redeemed from a 
mortgage (34). The court said she was entitled to con- 
tribution from the other owners. She had no way of 
enforcing this right directly, for there was no contract 
relation between the parties. All of them apparently 
had gotten their interests through the death of the mort- 
gagor. Hence, the only way to enforce (»>ntribati(m 
wonld be by allowing the widow the rights which the 
owner of the mortgage had against the land. He had 
a mortgage on the land, so the court said the widow could 
mforce this against the land to the ezt^it of the money 
rightfully due her. In general, any person entitled to 
redeem who redeems may be subrogated to the rights 
of the mortgagee agaiiut land and against other owners 
of interests in the land, provided he is not primarily 
liable for the debt (35). Also, anyone who pays off the 
mortgage at request of the one primarily liable with 
the understanding he is to have the benefit of the mort- 
gage, has the right of subrogation ; but if a stranger vol- 
untarily pays the debt he has no snc^ right 

§ 46. MftrKJuLTiiTig securities. Suppose a debtor has 
two tracts of land. One man has a mortgage' on both 

(34) OlbBoa T. Cnhore, 1142-43, aborfl. 
(IE) Barseln t. Brdun, U3 Ind. 160. 
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tracts to secnre a debt, and another man has a second 
mortgage on one of the tracts. If the first mortgagee 
mforces his ri^t against the land covered by the sec- 
ond mortgage, and exhausts the security, the second 
mortgagee will have nothing. Ordinarily, the first mort- 
gagee has the right to enforce his lien as to any portion 
of the land. But there is a principle in equity that one 
who has two funds, out of whidi he can secure satisfac- 
tion of his debt, shall not by his election disappoint one 
who has only one of the funds to pnjceed against This 
applies to the first and second mortgagees in such a case. 
While the first mortgagee may enforce against the land 
covered by the second mortgage, if there is not enough 
left to pay the second mortgagee's debt, the latter is en- 
titled to be subrogated to the first mortgagee's right 
against the other tract of land, provided it will not preju- 
dice the mortgagor or any third person (36). 

S 46. Merger of mortgage and equity of redemptioii. 
If the mortgagee of land acquires the equity of redemp- 
tion, the two interests merge and the mortgage is extin- 
gnished, for the mortgagee owns both the mortgage and 
the equity of redemption and ca^inot have a mortgage on 
his own land. In equity the two interests are not re- 
garded as merging when it would prejudice the rights 
of any person interested, or when the contrary is neces- 
sary for purposes of justice. 

SEOTIOir 6. MOBTOAOE FOBECLOSUBEB. 

S 47. la general. As has been previously stated (§2, 
above), foreclosure was allowed in order that the mort- 

<H) AndnM t. HnUud. EO Coan. tU. 
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gagee might have a meaiu of putting an md to the equity 
of redemption, and on foreclosure the right to redeem 
was cut off and the mortgagee got the land. This was 
called strict foreclosore. Now tiie decree for foreclosore 
usually orders a sale of tite property and a payment of 
the debt out of the proceeds. Any surplus is turned over 
to the mortgagor. The mortgagee cannot get the land, 
unless he buys it at the sale. Strict foreclosure is not 
aUowed except in special cases, because the land may be 
worth far more than the mortgage deM and the mort- 
gagee is (mly entitled to the money due him. 

§ 48. When rU^t to foreclose arises? The owner of 
a mortgage has a right to foreclose as soon as the mort- 
gagor fails to perform the obligation secured by the 
mortgage, usually when he fails to pay the debt wheu due. 
The mortgage, however, often provides that, if the inter- 
est on the debt is not paid when due, the whole debt shall 
immediately be due and payable and foreclosure may be 
had, or, it may provide that the right to foreclose shall 
accrue on failure of the mortgagor to pay taxes, keep 
tip insurance on the premises, or on default of some 
other obligation calculated to affect the security for the 
debt 

§ 49. When right to fonctose it baired 1^ lajwe f^ 
time? We saw in a preceding subsection (§ 40) that 
when the mortgagee is in possession of Uie land the right 
to redeem may be barred by lapse of time. Lihemse, if 
the mortgagee fails to exercise his right to foreclose his 
mortgage within a certain time, his right will be barred. 
When there is do express statute of limitations, equity 
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nsnaUy declares the right barred after the lapse of the 
period within which action for recovery of land may be 
brought. After the lapse of this period, it is presmned 
that, since no effort has been made to enforce the mort- 
gage, it must have been satisfied. This presumption that 
the mortgage was satisfied may be overthrown, however, 
by showing that within the period the mortgagor baa 
acknowledged that the debt is unpaid, by making a pay- 
ment or by some other act. The other right of the mort- 
gagee — the personal ri^t against the mortgagor — comes 
within various other statutes of limitations, and the 
action on it will be barred within the period provided for 
in the statute which applies. These statutes vary as 
to different kinds of obligations, and vary in different 
states. The time within which the personal action is 
barred is almost always less than that within which the 
right to foreclose will be barred. In most states the 
mortgage can be foreclosed after the right to sue the 
mortgagor personally is barred. In a New York case a 
mortgage had been given to secure a promissory note, 
and in that state the action on a note is barred six years 
after the right to sue arises, if there has been no acknowl- 
edgment of the debt meanwhile. A bill to foreclose the 
mortgage was started nineteen years after the note was 
due. Foreclosure was not barred in New York until 
after twenty years. There had been no partial payment 
or other act acknowledging the debt since it became due. 
The court held that, thot^h the right to sue on the note 
had long been barred, the right to foreclose mi^t be exer- 
oised at any tdme within twenty years and that fore- 
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doBure flfaonld be allowed (37). In a few states the mort- 
gage is regarded as bo macii an isadent of the debt that 
it cannot be enforced after the ri^t to enforce the debt 
18 gone. In an minois case, the debt was in the form 
of a promiseor7 note, and actiraiB on snch notes are barred 
after ten years. A bUl to foreclose the mortgage was 
filed more than ten years after the debt was dne, and the 
oonrt held that the mortgage, being a mere inddent to the 
debt, conld not be enforced after action on the note was 
barred (38). 

S 00. SMct forwdotaie. Strict foreclosore is a fore- 
cl<wnre by which the mortgagee gets the land free from 
the right of redemption. The decree provides that if tiie 
debt is not paid by a certain date the ri^t to redeem 
shall be gone forever. Strict foreclosure is not allowed 
when the land is worth more than the amoont of the 
debt, for it wonld resnlt in the mortgagee getting more 
than be is entitled to. It is allowed in many states when 
the rights of the mortgagor will not be prejudiced. 
When the land is not sufficient to satisfy the mortgage 
debt, strict foreclosure may be had without injustice to 
anyone. By it the rights of the mortgagor and of persons 
who have junior liens can be cut off. A strict foreclosure 
satisfies the mortgage to the extent of the value of the 
land and the mortgagee can sue the debtor personalty 
for any unsatisfied part of the debt. 

S OL Voredosnre by enby and by writ of entry. Fore- 
dosnre by entry and by writ of entry are forms of fore- 

(S7) Pratt T. Hunlna, 29 Barb. 277. 
(W) Harrii t. UUIb, SB IU. 44. 
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doBDre provided for in some of the New England states. 
The effect is similar to that of strict foreclosure, the 
mortgagee getting the land and the debt being satisfied 
to the extent of the valne of the land. 

§62. Equitable proceeding for sale of mortgaged 
premiies. The nsnal method of foreclosing a mortgage 
is by a proceeding in equity, or a proceeding under some 
statute provided for the purpose, to sell the land and pay 
the debt out of the proceeds. The sale is made by a mas- 
ter in chancery or eome other officer of the court, who 
gives the purchaser a deed to the land, pays the mort- 
gagee the sum dne him, applies the surplus, after deduct- 
ing the costs, to any junior lien which may be on the land, 
and pays any remainder, after all claims are satisfied, 
to the mortgagor. A purchaser at a foreclosure sale in a 
"title theory*' state gets whatever record title the mort- 
gagor had when he made the mortgage. His title is good 
as to all persons whose rights were inferior to the mort- 
gage. He takes subject to all rights superior to the 
mortgage which was foreclosed. Hence, when a second 
mortgage is foreclosed, the purdiaser at the sale takes 
subject to the first mortgage and the first mortgagee may 
foreclose at any time. The purchaser knows this or can 
easily find it out, so of conrse he will bid only what he is 
willing to pay for the land subject to the first mortgage. 
In many states the statute gives a short period — ^from 
six months to two years usually — ^within ^ich persons 
entitled to redeem may redeem after foreclosure sale, the 
purchaser getting his deed after this time has expired. 
This is a purely statutory right and did not exist at com- 
mon law. 
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§ 6S. Blortgage vith power of sale. It is often pro- 
Tided in a mortgage that, on default by the mortgagor, 
the mortgagee may sell the land without judicial pro- 
ceedings. Such a "pown* of sale" is valid in most states, 
though there an a few states win.(3i refuse to allow a 
sale except by jndiciid proceedings. The power of sale 
makes the mortgagee the agent of the mortgagor to sell 
the land, and therefore the principles 6t the laws of 
agency applies. Death of the prindpal terminates an 
agency, unless it is what is called an "agency coupled 
with an interest." See Agency, |§ 46-47, in Volmne H 
of this work. In "title theory" states the mortgagee 
has an agency coupled with an interest, so, if there is a 
power of sale in the mortgage, the death of the mortgagor 
does not revoke the power to sell the land. The beneficial 
interest of the mortgagee, even in "lien theory" states, 
is generally held sufiBcient to satisfy this doctrine, though 
in a few states the power is terminated by the death of 
the mortgagor. All agree that there is such an interest 
that the mortgagor cannot revoke the power of sale dur- 
ing his lifetime. Statutes usually provide that the sale 
must be public, after proper notice of it has been g^ven. 
In the absence of statute the sale may be private. Since 
a mortgagee selling under a power of sale is acting as 
agent of the mortgagor, he is not allowed to purchase 
at the sale, unlesB the mortgagor gives him permission ; 
for an agent cannot himself purchase what the principal 
has given him power to sell, unless the prindpal c(msents. 
The purchaser, at a sale made under the power given in 
the mortgage, gets, in a "title theory" states the title 
which the mortgagor had when he made the mortgage, 
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because that title is in the mortgagee who makes the sale. 
Therefore, a purchaser takes free from all snbaeqtient 
liens and is in as good a position as if he bonght at a 
foreclosure sale. The same result is readied in "lien 
theory" states, since the exercise of the power oonveTS 
the title as it was when the lien became efifeotive. 

§ 64. Sale nnder tnut deed. Wxen. a trust deed is 
fpyea to secore the payment of a debt it is regarded as 
a mortgage. The trustee is given power to sell the land 
and apply the proceeds to the mortgage debt, if default is 
made in paymrait of the debt. A sale by such a trustee 
passes to the purchaser the title 'v^iich the trustee has. 
A trustee, like a mortgagee, sellii^ under a power of sale^ 
is not permitted to purdiase the proper^ himself. Qa 
sal^ either by a trustee under a trust deed, or by mort- 
gagee under a power of sale, the surplus proceeds after 
the debt is paid belong to the mortgagor. 

g 66. Effect of mortgage providing for attorneys' foM. 
An agreonent in the mortgage that, in the event of 
foreclosure a certain sum shall be allowed for attorneys' 
fees is found in many mortgages. But if the courts con- 
sider the amount named in the mortgage too large, they 
will allow only what they consider reasonable. 

S D6. Parties mtitled to fondoie: Mortgagee and 
wuignees. The mortgagee is the proper person to fore- 
close, if he still owns the mortgage debt. If he has as- 
signed the mortgage debt, even, without the mortgage, 
the assignee is the one ^o then has the right to enforce 
the mortgage. A mortgagee who has assigned the debt 
no longer has any right to foreclose, for, ev^i though he 
has not transferred &e mortgage and still has the legal 
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title to the land, he only holds this in tmst for the benefit 
of the owner of the debt; bnt, as the holder of the legal 
title, he should be made a party to the suit so that the 
oonrt can, at the sale, pass this title to tiie purchaser. 
Any person who owns a portion of the debt has the benefit 
of the secnrity, and hence may foredose the mortgage. 
If he cannot get the other owners to join him as parties 
plaintiff, he most in his bill to foreclose make them par- 
ties defendant, in order to pass a clear title to the pur- 
chaser at the sale, for, whatever rights they have in the 
land, will persist unless they are made parties to the suit. 
Bights of those interested, either in the debt secured or in 
the land, cannot be cut off unless they are made parties 
to the suit; bnt, if made parties, they may assert such 
rights and will be bound by the decree of the court 

§ 97. Same: PerBWial repretentatiTei of mortgagee 
or assignees. On death of the owner of the mortgage, 
the debt, being personal property, passes to his personal 
representatives, and with it the right to foreclose. If he 
had the legal title, this passes as real estate to his heirs 
or devisees, who hold it in trust for the benefit of the 
owner, just as the mortgagee would hold it after he 
assigned the debt. There is a conflict of anthority as to 
whether such persons should be made parties to a bill to 
foreclose, or not. Strictly, they seem proper parties. 

§ 58. All parties interested in land should be ]<rined 
in tcmdoBxan. The purpose of fordosure is to cut off 
all rights to the land inferior to the mortgage. It is 
therefore necessary that all persons, who have interests 
which would entitle them to redeem, should be made par- 
ties to the soit, so that the decree of the court will be 
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biudiiig on them. Those not made parties will not have 
their rights cnt off hy the decree. Persons who assert 
adverse claims to the land, paramoont to the mortgage, 
need not be made parties. Their rights, if valid, are 
snpeiior. The foreclosure only cnts off inferior rights 
and the land is sold snbject to all superior liens. 

§69. Defldenojr decreei in foreclMtm prooeedingB. 
We have seen that the mortgagor is personally liable for 
the mortgage debt A mortgagee can sue him at law and 
foreclose the mortgage at the same time. The fact he 
has started one proceeding does not bar the other, bnt he 
can pursue both remedies nntil the debt is satisfied. For- 
merly, if he foreclosed and sold the land and the proceeds 
were not sufficient to satisfy the debt, he had then to sue 
at law to recover the deficiency. In most states today, 
statutes provide that the court, in a foreclosure proceed- 
ing, may provide for a deficiency decree. If the proceeds 
of the sale pay only part of the debt, the court will then 
enter a decree for the remainder of the money due, and 
the mortgagee can levy execution against property of the 
mortgagor. Thus the mortgagee gets the sale of the land 
and a judgment for the part of the debt unsatisfied, in 
the one proceeding. 
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OHATTBL MOBTOAOBB. 
Bmcfnos 1. Naxvxb, Fobu, abd VAXiioiT;. 
§60. Hlftorical derelofaneiit. At common law a 
mortgage of personal propert;^ was a sale oi tranafw of 
the title on condition that, if the debt secured was paid 
when dne, the sale shonld become void and the title revert 
to the mortgagor, bat otherwise to remain in full force. 
U the debt was not paid, the title of the mortgagee be- 
came absolute, and the mortgagor lost all right to the 
mortgaged propertjr; so, in &ct, a chattel mortgage 
amounted to a conditional sale, and it still is so regarded 
in the courts of law. As in the case of real mortgages, 
there was no wa^ by which the mortgagor conld pay bis 
debt and get back the property, however valuable it might 
be, after he had once made defanlt in payment; and it 
made no differ^ice that he failed to make payment by 
reason of some frand or mistake. Equity, considering 
that the real nature of the transaction was a transfer of 
the properly to the mortgagee to secure the paym^it of 
a debt, allowed the mortgagor to recover his property 
on payment of the amount due, thus regarding the mort- 
gagee as having a mere lien on the property as security 
for his debt This right to redeem allowed in courts of 
equity was, and still is, called the ' ' equity of redemption. * ' 
To enable the mor^;agee to cut off this equity of redemp- 
276 
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tion, after default, equity albwed him to foreclose his 
mortgage just as in case of real estate mortgages. Up 
to this point the law of chattel and of real estate mort- 
gages developed in the same way (see §§ 1-3, above). 
For some reason, perhaps because chattel mortgages were 
formerly less common than real estate mortgages, chattel 
mortgages never came to be regarded by the law courts 
as anything more than conditiomil sales, and, after do- 
fanlt, the mortgagor even today can get no relief in a 
court of law. In almost all states the "title theory" of 
mortgages prevails as to chattel mortgages, and the right 
to redeem is not a legal right and can only be oiforced 
by resorting to a court of equity. 

§ 61. Chattel mortgags distinguished from sale with 
right to repurchase. A chattel mortgage is often hard 
to distinguish from a sale with the right to repurchase, 
because they are both in form conditional sales and in 
courts of law are treated the same. But in equity, if the 
transaction was to secure a debt, it is a mortgage, so the 
important fact whether it was so intended has to be de> 
termined. Where it is clear there is a debt secured, the 
transaction is a mortgage, of course; and, if it is merely 
shown there is a debt between the parties, the presump- 
tion is that the transaction is a mortgage, though this 
presumption may be overcome by clear evidence that a 
conditional sale was really intended. Inadequacy of price 
also indicates a mortgage. Whenever the evidence is such 
that the court is doubtfnl what was intended, it always 
presumes the transaction is a mortgage. In an early Ala- 
bama case there was an instrummt in the form of an 
absolute transfer of the proper^ to the defendant An- 
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other mstrtimeiit, made two months later, gave the plain- 
tiff the right to repurchase the property at a certain date. 
At the time the first instrmnent was execnted, there was 
a deht dne the defendant from the plaintiff. The plaintiff 
was to retain the possession of the propert;^' After fail- 
ing to repurchase, the plaintiff broo^ht a bill to redeem. 
The defendant claimed the transaction was a sale with 
right to repurchase. The court said it had doubt as to 
whether an absolute sale was intended, but that it was a 
practice of courts of equify, when in doubt as to whether 
there was a conditional sale or mortgage, to declare it a 
mortgage. Accordingly the plaintiff was allowed to 
redeem (1). 

SffiS. Chattel mortgagv diitingniahed from pledge. 
There are two important distinctions between a chattel 
mortgage and a pledge. The first of these is that in a 
chattel mortgage the legal title passes to the mortgagee, 
while the pledgor retains the title, a pledge being a mere 
giving of the possession of the property to hold as secur- 
ity. The second distinction is that the pledge from its 
nature cannot exist, unless possession is given to the 
pledgee, while the fact the possesBion is retained by a 
mortgagor has no effect whatever on the validity of the 
mortgage. In fact, chattel mortgagors commonly keep 
possession of the mortgaged property. When the trans- 
action is oral and possession is delivered over, whether 
it is a pledge or a mortgage is a question of intention of 
the parties, the presumption being in favor of a pledge. 
When there ia an instrument in the form of a mortgage, 

(1) Locke T. Palmer, 26 AlL SIS. 
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however, the transaction cannot be shown to be a pledge; 
A case arising in Mew York illustrates the difference 
between a mortgage and a pledge. A plaintiff sned in 
trover, claiming he had pledged three horses to the de- 
fendant and the defendant had wrongfnlly refused to 
receive payment of tiie debt and retom them. The de- 
fendant produced an absolute bill of sale of the horses 
for a certain snm, and a separate writing of the same 
date binding him to return them if the sum was repaid 
by a certain date. The court held the plaintiff could not 
recover, as this was a mortgage and not a pledge. It 
said, "A mortgage is an absolute pledge to become an 
absolute interest if not redeemed within a specified time. 
After the condition is forfeited the mortgagee has an 
absolute interest in the thing mortgaged, whereas the 
pawnee has but a special property in the goods to detain 
them for his security" (2). This case also illnstrates the 
view law courts take of chattel mortgages, for the trans- 
action here was clearly a diattel mortgage and the mort- 
gagee was declared to have abeolnte title to the horses, 
since the mortgagor had not paid the debt when it was 
dne. 

S 63. rorm of chattel mortgages. At common law a 
parol contract of sale of personal property is just as valid 
as a written agreement. A chattel mortgage is but a con- 
ditional sale, and therefore is perf ecUy valid thongh made 
orally. In many states, however, a parol mortgage is not 
enforceable because a section of the statute of frauds 
requires all contracts for the sale of goods, wares, and 



(S) Brown t. Bminett, g Johnsoii TS. 
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meFchandiae, vrbea amonnting to more than a certiun sum 
in value, to be in writing. Wliere anch a statnte is in 
force a chattel mortgage must be in writing if for a enm 
within the statute. Another difl^nlty about a parol mort- 
gage is that it cannot be recorded, and recording is re- 
quired hy fltatute in most states to protect the mortgagee 
from subsequent purdiasers who have no notice of the 
mortgage, if possession of the property is retained 1^ the 
mortgagor. A chattel mortgage usually consists of a 
bill of sale of the goods, with a e(mdi1ion attached. No 
partlcolar form of words is required, it being enough 
if the language ia sufficient to pass title to personal prop- 
erfy. Many states, in order to prevent clandestine bills 
of sale, made to defraud creditors of the mortgagor, re> 
qoire that the mortgagor attadi his affidavit to the effect 
that the mortgage was made in good faith, in order to 
make it valid except as between the parties. 

§64, Same: Abscdnte (xmTeyance. The d^easance 
or condition may be in a separate instrument, just as in 
the case of real estate mortgages. Such instrument, how- 
ever, moat be intended as a part of the original transac- 
tion; thou^, if so intended, it need not be made at the 
same time. Such defeasance is suffident if it is shown 
that the bill of sale, absolute in form, was intended to 
secure the payment of a debt This was shown in the 
case of Brown v. Burnett in the preceding subsection. 
There the bUl of sale and defeasance were separate, bnt, 
although they were made two months apart, they were 
considered as part of one transaction. In a conrt of 
equity it can be shown by extrinsic evidence that an 
absolnte bUl of sale was intended as a mortgage, or that 
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there was a purely oral defeasance (3). In a court of 
law, however, eztrizisic eridenoe cannot be admitted to 
vary the terms of the writing, though if the sale, too, is 
oral, there may be an oral defeasance. The only diffioolty 
where the bill of sale is written and the defeasance oral 
is the role of evidence by which parol evidence cannot be 
used to vary the terms of the written inatrament 

1 66. Property subject to chattd mmtgage: TiztarM. 
The general rule is that any personal property, whidi is 
subject to present sale, is snbject to chattel mortgage; 
for a chattel mortgage is in form a conditicnaal sale. 
Iliere arises a great deal of difficulty as to diatt^ mort- 
gages on fixtures. Fixtnres include a vast variety of arti- 
cles which are more or less firmly attached to land, or to 
buildings on land, and in law, by snch attactunaot, cease 
to be chattels and become a part of the real estate. (See 
Landlord and Tenant, Chapter VI, in Volnnie V of this 
work.) A chattel mortgage may be given before attach- 
ing the chattel to the land, bnt, after attaching, the title 
cannot be in the chattel mortgagee because he has a 
chattel mortgage only and the artidee covered have 
changed their character and become real estate. The 
c^ttel mortgage does not amonnt to, nor was it intended 
as, a mortgage on real estate, and therefore, when the fix- 
ture is attached to the land, the title to it is in the land 
owner. Bat snch a chattel mortgage is good in equity 
between the parties. Suppose, however, the land to which 
the mortgaged diattels are attached is mortgaged. Here 
a conflict arises between the two mortgagees. Where the 



(t) Parks T. Ball, i Ptctorlng (Ubmt.) KM. 
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real estate mortgage was in existence at the time the 
chattels were attacdied to the land, the role is that the 
chattel mortgagee has a right in equity to a lien to the 
extent to which the attachment of the chattels or fixtnres 
increases the valne of the land, for the real mortgagee 
did not rely on this additional valne when he took his 
mortgage. There are some conrts, however, which hold 
that when the fixtnres are attached they become a part 
of the realty, snhject to the mortgage on the land; and, 
even tfaoagh the parties to the chattel mortgage agree that 
they shall remain chattels, this agreement does not affect 
the right of the real mortgagee^ 

S66. Ocoiilict between real and diattel mortgages: 
Ulnstrations. The rule as first stated is illnstrated by a 
leading Michigan case. In this case an owner of timber 
land, which was subject to a mortgage, purchased an 
engine for a saw mill he wished to bnild, and gave the 
vendor a chattel mortgage for part of the price, the par* 
ties agreeing the engine should remain a chattel. It was 
set upon the land. The chattel mortgage was properly 
executed and recorded. The real mortgagee foreclosed 
his mortgage, sold the property, and the purchaser at the 
foreclosure sale took possession of the property, includ- 
ing the engine. On his refusal to give up the engine to the 
chattel mortgagee, the latter sued him in trover. The 
court held he should recover, for the engine was erected 
snhject to an agreement that it should remain a chattel, 
and the real mortgagee was in no way misled by the trans- 
action between the chattel mortgagee and mortgagor (4). 



(4) Grippal T. HdiTlMn, II Michigan 18. 
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AVhere the mortgaged chattel is attached before the real 
mortage is executed, the better view is that the real 
mortgagee gets a prior right to all that is a part of the 
realty when he gets his mortgage, and consequently he has 
a prior right to the fixtures. In an Ohio case an engine, on 
Thidi a chattel mortgage had been given and an agree- 
ment made that it was to remain a chattel, was set np in a 
saw mill. Then a mortgage was given on the land. The 
land was sold on foreclosure of the real mortgage, and the 
chattel mortgagee sued the purchasers at the foreclosure 
sale for conversion of the engine. The conrt held the en- 
gine when attached became a part of the land, and was 
conveyed to the real mortgagee by his mortgage. The 
chattel mortgagee had no title to the en^e after it was 
attached, and his ri^t would not prevail unless the real 
mortgagee had notice of it when he took his mortgage (5). 
In the above case the chattel mortgage was recorded, bnt, 
as a mle, a chattel mortgage record is not constructive 
notice to one who acquires rights in real estate, so this 
did not aid the chattel mortgagee. While the above case 
represents the logical view, there is a conflict on this point 
and many courts hold that when the parties agree a chattel 
shall remain a chattel it does not, by attachmrait to realty, 
become part of snch realty; and therefore the chattel 
mortgage is superior to any real estate mortgage Aether 
made before or after the attachment of the mortgaged 
chattel to the land. 

§ 87. Chattel mortgage ot tntan proper^. A chattel 
mortgage, being in form a sale on condition, cannot cover 

(S> Bnnnui r. Wbltaker, IG Ohio State 446. 
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propert7 to be acquired in the future; for, as a general 
mle, one cannot make a present sale of an article he does 
not own. (See Sales, §§ 29-32, in Volmne IV of this work.) 
To illustrate, one cannot give a legal mortgage on a stock 
of goods in a store where goods are being constantly sold 
and replaced with new purchases, so as to cover the gooda 
purchased after tfae mortgage was given. The attempt 
to make snch a mortgage is sufficient to give a lien in 
eqnity on the after-acquired goods, but, this being only 
an equitable right, is not good against subsequent pcr- 
chasers for value, without notice of such right (6). Some 
courts of equity hold an attempted mortgage of after- 
acquired property amounts to a contract to ^ve a mort- 
gage on the property, and can be specifically enforced in 
equity, a contract to give a mortgage being specifically en- 
forceable. 

1 68. Deooriptioa of proper^. The property covered 
by a chattel mortgage should be described so particularly 
that it can be idraitified. If this description is indefinite, 
extrinsio evidwice cannot be used to show what property 
is really covered. But the description need not be so care- 
ful that a stranger without any aid oonld, by referring to 
the mortgage, select the goods covered by it Evidence 
can be admitted to identify the mortgaged goods by show- 
ing they come within the description. Thus su<^ descrip- 
tions as; "two horses belonging to the mortgagor" (7), 
or "all my goods or tools in my shop** (8), or, "my entire 

(6) Holrord V. HanluII, 10 BooBe of Lordi Gmh IBL 

(7) H&rdlns v. Cobarn, IS Met 338. 

(8) BrookB T. Aldrlcb. 17 N. H. iiS. 
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crop of cotton and corn for the present year'* (9), are 
sufficiently definite. It is best, however, to describe the 
property covered l^ the mortgage bo definitely that there 
can be no qnestion as to the identity of the mortgaged 
property. 

§ 68. DescriptioB of nuntgage debt ^e obligation 
secnred by a mortgage may be pre-existing, contempo- 
raneons, or one to arise in the future. The debt must be 
so definitely described and limited in the mortgage, that it 
may be recognized and distinguished from other debts. A 
general description is sufficient, and it is not necessary to 
state the exact amount of the debt, or the time of payment, 
if means are provided so that, by reference to other pa- 
pers, it can be ascertained what debt was intended to be 
seonred by the mortgage, and when it falls due. Descrip- 
tions snch as: "what I may owe on my books," and, "all 
smns that the mortgagee may become liable to pay" have 
been held good (10). A chattel mortgage to secure ad- 
vances to be made in tfae fntnte is valid, and secores all 
advances made in good faith, withont actual notice of the 
rif^ts of third parties which were acquired subsequent to 
the mortgage. "Hie mortgage need not even state the 
amounts intended to be advanced, but, if a definite amount 
is stated in a mortgage made for future advances, the 
mortgage cannot he enforced, as against subsequent pur- 
chasers, for a lai^r sum. If j^ven for a larger sum than 
is advanced it can be enforced only for the snm which ia 
actually due. 



(9) EUU T. Hattln, 60 Ala. 891. 

(10) LftwrsoDe r. Tucker, 21 Howard (IT. 8.) 14. 
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S70. Xzeoation and deUvery of chattel mortgagft. 
The statute of frauds reqaires written inBtnunentB to be 
eigned by the party to be charged, and this statute applies 
to chattel mortgages. Consequently, the instrument 
should be signed by the mortgagor. It is not necessary to 
seal a chattel mortgage, however, unless a specific statute 
requires it, for it is a conditional sale in form and may be 
valid though made orally. It is quite common, however, to 
seal chattel mortgages. After execution of a sealed chat- 
tel mortgage it mnst be delivered by the mortgagor to the 
mortgagee and accepted by the latter, before it is valid; 
the law in this respect b^ng the same as in respect to 
other common law or mercantile specialties, such as deeds 
or promisBory notes. 

§71. VoiiDalities required as against innooent pnr- 
diasen of mortgaged propo^: Ohange of posaeoslon. 
By agreement or permission of the mortgagee, the mort- 
gagor is usually allowed to remain in possession of the 
mortgaged property. Assuming that this retention of 
possession is not actually fraudulent, the rights of inno- 
cent purchasers of the property from the mortgagor de- 
pend upon considerations similar to those governing the 
rights of snch purchasers from a vendor of chattels who 
remains in possession, concerning which there is a conflict 
of judicial opinion. (See Sales, §§ 77-78, in Volmne IV of 
this woi^.) In many states there is in such cases 
a presumption of fraud, which must be explained in order 
to protect the mortgagee. In some the presumption of 
fraud is conclnsive. The mortgagor is, of course, pro- 
tected where he actual^ takes and continues in the pos- 
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1 of the mortgaged property. In most or all states 
this question is now obsolete, on account of the existence 
of recording statutes, described below. 

§72. Same: £eo(n*ding acts. In order to enable a 
party to make a valid chattel mortgage and retain posses- 
sion of the mortgaged property, recording laws are in 
force in most of the states which provide that, if a chattel 
mortgage is not recorded or filed according to the require- 
ments of the statute, it shall not be valid as against sub- 
sequent purchasers and creditors if the mortgagee does 
not take possession. Anyone interested, by searching the 
chattel mortgage records, can find out whether personal 
property is mortgaged, and, if no mortgage appears on 
record, can safely proceed to purchase or take a mortgage 
on such property in the owner's possession. A mort- 
gagee, on the other hand, by recording or filing his mort- 
gage, can protect himself against subsequent bona fide 
purchasers and creditors, for the chattel mortgage record 
is constructive notice of his mortgage as to all third par- 
ties. If the mortgagor resides in the state, the mortgage 
must be recorded in the county where he resided when it 
was executed, or, by some statutes, in the county where 
the property is located; if he lives outside the state, it 
must be recorded where the mortgaged property was lo- 
cated when the mortgage was executed. The statute 
usually provides that when there are several mortgagors, 
some residents of the state and some non-residents, the 
mortgage mast be recorded in the connfy or counties 
where the resident mortgagors reside, and also in the 
county iriiere the property is located when the mortgage 
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Taa ezecDted (11). When a mortgage coTers both real 
and personal property it Bhonld be recorded both in the 
real mortgage records and in the chattel mortgage records. 
§ 73. Same: Delivory after failure to record. When a 
chattel mortgage ia not recorded, it is generally made 
valid, imder the recording laws, if the property is deliv- 
ered to the mortgagee before any third parties have ac- 
quired adverse rights in it. Delivery of the mortgaged 
property to the mortgagee not only makes an unrecorded 
diattel mortgage valid as to third parties, bnt also covers 
any indefinitenesB in the description of the goods in the 
instmment, for, after delivery to the mortgagee, there is 
no donbt as to the goods intended to be covered by the 
mortgage (12). 

Seoxion 2. Operation and Effect. 

§ 74. Bight to posBes^tm of mortgaged chattel: At 
oommoD law. Under the common law a chattel mort- 
gagee, like a real mortgagee, was entitled to possession of 
the mortgaged property (§18, above). Being thos en- 
titled, he can demand the property, and, if it is withheld 
either by the mortgagor or by any third person, the mort- 
gagee may bring an action either in replevin to recover 
the property itself or in trover to recover its value. In 
Frisbee v. Longworthy (,13), an officer seized the entire 
property subject to a chattd mortgage, under an execu- 
tion against the mortgagor, and sold it The mortgage 
provided that the mortgagee might take possession of the 

(11) StOTrart T. Piatt. 101 tl. a 781. 
(13) Morrow v. Reed, 80 WU. 81. 
(18) 11 WLi. 868. 
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property and sell it at any time he deemed Ms debt inse- 
cure. The mortgagee brought an action for oonveraion 
against the oflBcer who sold the property. The court held 
tiiat, since the plaintiff could by the terms of the mortgage 
take possession and sell at any time, be had a right to 
maintain trover against tiie officer, who wrongfully sold 
the entire property instead of the mortgagor's interest in 
it, and thus was goilty of a trespass as to the plaintiff. 
Here the action was against a third person, i. e., the offi- 
cer who seized the goods. 

S TO. Same: By agreement or pondssion. Oft^ it is 
expressly agreed in the mortgage that the mortgagor 
shall retain the possession, and, in the absence of sach an 
agreement, be is often permitted to do so. When there is 
a provision for retention of possession by the mortgagor, 
the conditions and circnmatancee under which the mort- 
gagee can take possession are usually fully provided for. 
If there are no such conditions expressed in the mortgage, 
the presumption is that the mortgagee can take possession 
of the property on defanlt in payment of the mortgage 
debt The right of the mortgagor to keep possession need 
not be express, but may be implied from other provisions 
in the instrument, such as provisions as to the time when 
the mortgagee shall take possession, or that the mortgagor 
shall care for the property, or keep it in repair. 

S 76. Same: After forfeitoie. 'Hie mortgagee has the 
right to take possession of the mortgaged properly after 
default, and may retun such possession until the amount 
due him is actnaUy paid. He can force the mortgagor to 
bring an action to redeon, and need not give np the goods 
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then, tmtil the money is actnally paid into conrt Ab soon 
as the mortgagee takes poBse&Bioii after default he may 
Bell the property and bar the right of redemption, inde* 
pendently of any decree of conrt or egress powra* of sale 
(14). He has a power of sale in sach case similar to that 
of a pledgee, who may sell after def anlt in payment, after 
giving dae notice to the pledgor. In Fatchin v. Pierce 
(15), a New Tork case, a chattel mortgage had been given 
on two horses and defanlt made in payment. After de- 
fault the mortgpAgor paid part of the debt, and thm 
brought an action at law in trespass- against the mortga- 
gee, for refusal to give up the horses. The court held this 
action at law would not lie becanse, on forfeiture, the title 
became absolute in the mortgagee, and the receipt of a 
part of the debt was not a waiver of the forfeiture. The 
entire debt must be accepted to constitute such a waiver 
(§81, below). It must be remembered that this was a 
court of law. The mortgagor here could still go into 
equity and redeem, but could not secure relief except by 
resorting to a court of equity. 

§ 77. Si^t to profits ttma mortgaged proper^. The 
law regarding right to the profits of mortgaged chattels 
is the same as in respect to mortgaged realty (§g 19-20, 
' above). If the mortgagor is in possession of the mort- 
gaged property, he is entitled to the income from it as his 
own. 

Thus, in Stewart v. Frye (16) there was even a provi- 

(14) Wilson V. Brannaii, 17 Cal. SfiS. 
(16) la Wand. (N. T.) 61. 

(15) S Ala. 67S. 
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sion m the mortgage that profits received by the mort- 
gagor from the mortgaged property should be applied on 
the debt, and the mortgagee sned the administrator of 
the mortgagor to recover snch profits collected by the 
mortgagor. The court held that, when the mortgagee 
permitted the mortgagor to collect the profits from the 
mortgaged property, snch profits belonged to the mort- 
gagor, and the mortgagee was not entitled to an accoont- 
ing for them. 

If the mortgagee is in possession he is entitled to col- 
lect the profits, bat if be nndertakes to foreclose his mort- 
gage, or if a bill is bron^t to redeem the property, he is 
required to account for such income, and it is applied 
first to the liquidation of the debt and interest, and the 
snrplns, if there be any, must be paid to the mortgagor. 

§ 78. Mortgagor's right to sell or transfer mwtgaged 
property. Whatever right the niortgagor has in the 
mortgaged property he may transfer or sell, subject, of 
course, to the mortgage. Even after he has made default 
in payment of the debt and has no l^al estate in the 
property, he still has his rights to redeem in eqnity, and 
thb he may sell to anyone, even to the mortgagea But, 
as in case of real mortgages, when the equity of redemp- 
tion is sold to the mortgagee, the transaction can be set 
aside in a court of eqnity unless it appears to be fair 
and proper (§5, above). Since the mortgagor can sell 
his interest in the mortgaged property, it follows that 
he may give a subsequent mortgage on it. When a chattel 
mortgage is given by a meridiant or shopkeeper on a stock 
of goods in his store, there is usually an understanding 
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that the mortgagor is to conturae the bnsmesa. He miut 
then have the power to Bell goods free from the lien of the 
mortgage. Soch mortgagee nsnally expresflly gives the 
mortgagor power to sell goods. A parol agreement that 
he may sell goods is anfficient, or power to sell may he 
implied from other terms of the mortgage^ If the mort- 
gagee, when there is no snch power to sell, express or 
implied, knows the mortgagor is selling goods and does 
not try to prevail sndi sales, he will he estopped from 
denying their validi^ (17). 

fi79. Assignment (tf mortgage by mortgagee. The 
mortgagee may assign the mortgage. Snch assigniaent, 
to be legal, should be in writing or l^ a transfer of the 
instmment itself. But an assignment of the mortgage, 
without an assignmoit of the debt also, is a nullity, for 
the mortgage is a mere incident of the debt (§ 35, above). 
On the other hand, the assignment of the debt, without 
formal assignment of the mortgage secnring it, gives the 
assignee an equitable title to the mortgage, and he can 
enforce snch mortgage in his own name in a court of 
equity (18). Snch assignee of the debt, not having legal 
title to the mortgage, cannot maintain legal actions, sudi 
as trespass, trover, and replevin, except in the name of 
the mortgagee. The mortgagee, who has assigned the 
debt alone, holds the mortgage in trust for the benefit of 
the owner of the debt secured by it. The assigmn^t of a 
part of the mortgage debt operates pro tanto as an equit- 
able assignment of the mortgage, and the assignee is 

(IT) Brooka r. Record. 47 HI. 30. 
(IS) Langdon t. Bnel. $ Wenddl 8». 
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entitled to share proportionately in the benefit of the 
mortgage security. Snch a partial assignee, however, 
having only an equitable right, would lose it shoold the 
mortgagee make a legal transfer for value of the whole 
debt and mortgage to one who had no notice of the prior 
partial asignment. 

§ 80. Same: Effect upon eqoitiea against mortgaffee. 
When the mortgage debt is evidenced by a negotiable 
inBtmment, snch as a bond or promissory note, and snch 
instroment, together with the mortgage, is dnly assigned 
before the debt is ^ne, the assignee, by the law of most 
states, can enforce both the note and the mortgage free 
from equities existing between the mortgagor and mort- 
gagee (19). (See § 36, above.) A few states, however, hold 
that, white the assignee takes the note subject to the law 
as to negotiable instruments (i. e., free from equities of 
which he had no notice), this negotiable character does 
not extend to the mortgage; and, if he enforces the mort- 
gage, the mortgagor may take advantage of any equitable 
defense he may have against the mortgagee (20). If the 
mortgage debt is not in the form of a negotiable instru- 
ment, an assignee of it must take it subject to any defense 
which the mortgagor may have against the mortgagee 
(§ 36, above). 

§ 81. Effect of tender or pi^mflot. A tender of pay- 
ment or a paym^it of the mortgage debt, when the debt 
falls due, extinguishes the mortgage and terminates the 
mortgagee's right and title to the mortgaged goods; for 

(19) Carpenter v. Longan, 16 Wallace 271. 

(20) Olda T. CimmilnsB, 31 111. 18B. 
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this amounts to a performatice of the condition of the 
mortgage so that it terminates hy its very terms. After 
default in payment of the debt the mortgagee can refase 
a tender of payment, because at law the title on default 
becomes absolute in the mortgagee. The mortgagor has 
simply an equity of redemption which he can enforce only 
in a court of equity. If the mortgagee accepts payment 
after defanlt, he waives the forfeiture of the goods for 
default and the title to them passes back to €he mortgagor, 
who can at once sue for their recovery if they are not 
given to him. When a horse was mortgaged and default 
made in payment, the mortgagor offered the entire 
amount dne to the mortgagee, who accepted the payment 
but refused to give up the horse. The mortgagor sued 
him in trover and recovered, the court holding that the 
acceptance of the money was a waiver of the forfeiture 
and title revested in the mortgagor, who therefore conld 
sue for wrongful detention (21). 

Two or three states bold a theory of chattel mortgages 
amilar to the "lioi theory" as to real mortgages (§§3, 
39, above), regarding the title as in the mortgagor and the 
mortgagee as having a lien on the goods to secure his 
debt. In such states a mere tender of payment after de- 
fault will eztingnish the lien of the mortgage (22). 

§ 82. Mortgagor's tight of redemption. After default 
in payment of the mortgage debt, courts of eqnity, in 
order to prevent the injustice to the mortgagor resulting 
from forfeiture of his title to the goods wh^i the value 
of the goods was greater than the amount of the debt due, 

(21) LeiKhton v. Shapley, 8 Now Hampahlre 8G9. 
<S2) Thla Tlew preTalli In Htcblgaa and Oregon. 
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decreed that if the mortgagor would pay into court the 
full amotmt dae within a reasonable time, he should have 
the rig^t to recover his property. This right of redemp- 
tion became an incident of every mortgage, and if the 
mortgagor makea any agreement or contract with the 
mortgagee, at the time of the execntion of the mortgage, 
which bars or limits his right to redeem, such agreement 
is not binding on him and he may redeem jnst as if it 
never existed (§§4-5, above). Jn. order to redeem his 
goods, the mortgagor mast make a tender of the fnll 
amoxmt dae to the owner of the debt, before brining his 
bill to redeem. Hia action then mast be bronght within a 
reasonable time. What is a reasonable time depends on 
the circumstances of each case, but ordinarily the statute 
of limitations in reference to actions to recover personal 
property is applied by analogy by the courts of equity. 
Sometimes the time within which redemption must be 
made is fixed by a special statute. Thus, in Bryd v. 
McDaniel (23), an Alabama case where some slaves were 
mortgaged, the court held that, by analogy to the statute 
of limitations applicable to actions for recovery of per- 
sonal property, equity would not entertain a bill to re- 
deem after the expiration of six years from the law day 
of the mortgage. 

§ 83. 7orecl08nre of eqnity of redemption. The pro- 
ceeding to foreclose a chattel mortgage does not differ 
essentially from that to foreclose real mortgages, but is 
seldom resorted to, because chattel mortgages usually 
contain an express power of sale, the exercise of which is 

(») 3S AlB. IS. 
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quicker, simpler and less ezpeaisive than a bill to fore- 
close. A discossion of foreclosure will be foimd in §§ 47- 
69, above. 

§ 84. Foreolosare of a diatM mortgage nndra- power ctf 
■ale. As stated in the preceding subsection, chattel mort- 
gage nsnally contain an express power of sale, which 
may be exercised by the mortgagee after default This 
power is essentially like the implied power of sale which 
a pledgee has, as an incident to his pledge. In most 
states, statntes provide that such sales shall be pnblic 
after dne notice has been given by publication of the time 
and place of sale. Snch statutes must be strictly followed. 
In the absence of statute the only requirement as to a 
Bale, under a power in a chattel mortgage, is that the sale 
be made with good faith and fairness as to the mort- 
gagor (24). The sale may be public or private, and notice 
to the mortgagor that sndi sale is to take place, though 
usually required, is not everywhere necessary. The mort- 
gaged goods may be sold in a lump, or in parcels ; but, if 
sold in parcels, the sale must be ended as soon as enough 
is realized to satisfy the mortgagee's claim, for its con< 
tinuation would amount to an unlawful conversion of the 
remaining goods. Thus in the case of Charter v. Stevens 
(25) the mortgage contained a power of sale, and under 
this power the mortgagee of stnne horses sold a part of 
them for enough to satisfy the entire debt inds sale was 
after default in payment Later the mortgagee sold the 
rest of the horses, and the mortgagor sued him for con- 

<S4) RoblDBon T. BllBBw ISl MaHL 4S8. 
(S6) 8 Denlo (N. T.) St. 
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veraion, clauning the first sale extiognished the mortgage 
and the remaining horses belonged to him, bo that this 
Bale by the mortgagee was therefore wrongful. The court 
held that, whUe a tender of the amount due after default 
would not reinvest the mortgagor with his title to the 
property, if full payment were accepted, all right of the 
mortgagee would be extinguished and title would revest. 
What was done here — the sale under the mortgage of the 
first horses for eao-ogh to satisfy the debt — amounted to 
full payment of the claim, title to the remaining horses 
reverted to the mortgagor, and a subsequent sale of them 
by the mortgagee was clearly a conversion for which he 
is liable in damages. 
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CHAPTBB L 

5 1. Scope of article, la this article wUl be conmd- 
ered only the law of mining pecnliarly applicable to the 
predons metal mining states and territories of the United 
States, with a brief note on ooal, stone, and timber entries. 
By permission of the West Pnblishing Company snch use 
has been made as seemed desirable for an article of this 
kind of the matter ooatained in Costigan's American Min- 
ing Law, to whi(^ reference is made for a faller treatment 
of the Tarions topics. 

aw 
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S 2. Origin of Amerieaa mining law. The nuning law 
of the United States had its beginning with the discovery 
of gold in California and the meh there of the "forty- 
niners." The thousands of miners and adventurers who 
soaght for gold took advantage of the small and scat- 
tered force at the command of the military governor of 
California and claimed hy virtne of discovery and occu- 
pation the tracts of United States lands shown to be of 
value for mining. l%ey insisted upon their right to 
take the gold from the federal domain free from rentals 
or fees, and the military governor of California for pru- 
dential reasons did not interfere, but contented himself 
with prevoitiiig as far as be could "broils and crimes." 
As there was no federal mining legislation until the act 
of 1866, and as the various federal authorities followed 
the precedent of non-intervention set by the military gov- 
ernor, the miners and adventurers proceeded to hold 
miner's meetings and to organize mining districts gov- 
erned by regulations adopted at sudi meetings. The reg- 
ulations so adopted covered some matters about which 
the miners Iiad no business to legislate in such a way, but 
80 far as they related to mining mattors they were in 
general valid and have furnished the model for all sub- 
sequent legislation on the subject of mimng. 

§ 3. Mining districts and minm* rales. Mining dis- 
tricts have been well described as "quasi municipal or- 
ganizations," having a territorial extent to meet the 
needs and notions of their organizers and having full 
power to legislate reasonably in regard to the size of 
claims, their method of location and relocation, the 
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amount, diaraoter, and frequency of work on them neces- 
sary to keep tliem valid claims, etc, except so far as that 
power has beoi restricted by federal le^slation and by 
state legislation authorized by Congress. Prior to the 
federal act of 1866 there was no restriction on that power 
except the fondamen^ requirement that a mining rule 
or regulation mnst be reasonable, but under the federal 
act of 1872 such rules and regnlations mnst be consistent, 
not only with congressional l^^ation, but also with the 
supplemental stete legislation. In S 2324 of the Revised 
Statutes of the United States it is enacted that "the 
miners ol each mining district may make regulations, not 
in conflict with the laws of the United States or with the 
laws of the state or territory in which the district is situ- 
ated, governing the location, manner of recording, and 
amount of work necessary to hold possession of a mining 
claim, subject to the following requirements : The loca- 
tion must be distinctly marked on the ground so that its 
boundaries can be readily traced. All records of mining 
claims hereafter made shall contain the name or names 
of the locators, the date of the location, and such a de- 
scription of the claim or claims located, by reference to 
some natural object or permanent monument, as will 
identify the daim." l%en follows the annual labor re- 
qnimnent with the provision for relocation prior to re- 
sumption of work and the provision under which one co- 
owner may forfeit the interest of another co-^wner who 
fails to contribute his share of the annual labor expendi- 
ture. All of these matters will engage our attention later, 
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but jnet here we axe interested in the limitatioiis they 
impose cm the power of the minerB to legiE^te. 

§ 4. Importance of district rales. Because state 1^- 
islation has greatly narrowed the field for mimn g district 
rales, there is a tendency on the part of mimng law 
writers to slight snoh rules, bat when it is remembered 
that in Utah and Wyoming sometiiing, and in Arkanaas 
and Alaska still more, is left to mining district mlee, tliat 
in California practically everything that the state legis- 
lature could reqoiie is so left, that under some of the 
mining codes oonsiderable room still exists for district 
niles as to placer claims, and that other states may some 
day follow California by repealing thdr mining statntes, 
these district roles are seen to have snch an actual and 
potential value, in addition to their historical significance^ 
that it is only right to give them careful attention. 

A mining cilaim need not be in a mining district to be 
valid, bnt if it is in a mining district then it is bonnd 
l^ and should comply with all mining rules and customs 
of the district that are shown actually to exist, to be 
.acquiesced in, to be reasonable, and not to conflict with 
state or federal laws. Every owner of an unpatented 
mining claim should therefore find oat whether his claim 
is in a mining district, and, if it is, then proceed to get 
acquainted with the rules and customs of the district and 
to obtain competent legal advice as to the validify of those 
roles and customs which he desires to disregard. 

§ 5. Effect of TioIati<m d district rules. There is a 
difference of opinion as to the effect of a nou'-compliance 
with a district rule. If the rule is legal and expressly pro- 
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Tides that non-oomplianoe with it shall work a forfeitore, 
no one doubts its effect. The controversy is as to roles 
which do not contain express danses of forfeiture. In 
California and Arizona the courts hold that unless a 
miner's role itself provides that forfeiture shall follow 
non-compliance with it there is no forfeiture (1). In 
Montana and Nevada, on the other hand, the violation 
of a mining district rale has been held to work a for- 
feitnre in the absence of an express clanse of forfeit- 
nre (2). The Supreme Conrt of the United States has re- 
cently refosed to go out of its way to pass on the 
question (3). 

S 6. State l^iUlatioiL <m iniiiiii{r< From what has al- 
rea^ been said, it is apparent that in many states the 
legislatures have adopted mining codes that have super- 
seded in great measure, if not entirely, Uie miner's rules 
and regulations. In fact, all of the mining law states 
except CUifomia have mining codes. So long as state 
legislation on mining does not conflict with any federal 
legislation or with any constitutional provision, it will 
be upheld. The ri^t of <7ongress to authorize, as it has, 
supplemental state legidation has been sustained by 
the Supreme Court of the United States, the final arbiter. 
In the case of Butte CSty Water Co. v. Baker (4) that 
conrt upheld state legislation which made a mining loca- 
tion invalid unless, among other things, the recorded 



(1) BnenKni t. UcWhliter, 13S Csl. GIO; Johnwii v. HcLmisUIb. 
1 Arlx. 4ftS, 4 fte. ISO. 

(3) Kins T. Bdwardfl, 1 Uont S8G; SImod t. Sommen, 24 Not. S79. 
(S) ToMmlta Qold UinlnK ft MUlInc Co. T. Brntnon. SOS U. S. S5. 

(4) IH U. S. lis, a^edaUr p^ IM. 
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loeation certificate (then called in Uontana "the declara- 
tory statement") contained the dimensions and location 
of the discovery shaft, or its equivalent, and the location 
and description of each comer vith the markings thereon. 
The conrt pointed ont that in disposing of the pnWc 
mineral lands Congress acts as the agent of the nation as 
owner rather than as a legislative body proper. "While 
the disposition of these lands is provided for by con- 
gressional legislation," says the conrt, "snch legislation 
savors somewhat of mere roles prescribed by an owner 
of property for its disposal It is not of a legislative 
character in the hig^iest sense of the term, and as an 
owner may delegate to his prinapal agent the right to 
employ subordinates, giving to them a limited discretion, 
so it wonld eeem that Congress might rightfully entrust 
to the local legislature the determination of minor matters 
respecting the disposal of these lands." 

§ 7. Federal legislation on mining. As has already 
be^i indicated, the validity of miner's rules and regula- 
tions and of state l^slatlon on mining on the public 
lands of the United States rests on federal le^slation 
approving those rules and authorizing such le^slation. 
The federal legislation consists of the act of July 26, 
1866, the act of July 9, 1870, and the act of May 10, 1872, 
as embodied in the United States Bevised Statutes and 
amended from time to time. The act of 1866 authorized 
the location of mining claims and provided for the pat- 
enting of lode claims. The act of 1870 provided for the 
patenting of placer claims. The act of 1872 amended in 
material ways the act of 1866 (not the least important 
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being that while under the act of 1866 the miner located 
a lode, under the act of 1872 he locates a surface with the 
lodes apexing in it) (5), embraced the matters covered 
hy the act of 1870, and added new features. The act of 
1972 was in its tnm embodied in the Revised Statutes of 
the United States and it is to the sections of that revision, 
and to the amendmoits to those sections, rather than to 
the orij^nal acts that one looks for the federal le^sla- 
tion on mining; for it is settled that when the meaning 
of any section of the revised statutes is plain, the section 
of the revision controls, although the original statute may 
have had a la^;er or a smaller application than the sec- 
tion in the revision has (6). The acts of 1866, 1870 and 
1872 are to be examined only in case of doubt as to the 
meaning of the revised statutes. 

(6) Oleeaon t. Martin Wblto Hln. Co., 13 Her. 443, 467. 
(«) I}«ff«bMk T. Hswke. 116 U. S. U2, 402. 
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§ 8. LodM and {daoert. Mming claima are divided 
into two olaasea — ^lode claims and placers. Lode claims 
are those located "upon vdns or lodes of qnarti or other 
rock in place, bearing gold, sOver, cinnabar, lead, tin, 
copper, or other valuable deposits" (1). Placers inclnde 
"all forms of deposits excepting veins of qnartz or other 
rock in place" (2). 

SioiTOir 1. LoDB Claims. 

5 9. Discovery. The first essoitial of everjr location, 
whether it be a lode claim or a placer, is a discovery. 
In lode mining, discovery is the finding of a vein or lode 
which may be located. A genuine vein or lode must be 
found. In Waterloo Min. Co. v. Doe (3) the testimony 
showed that at the time the Oregon No. 3 claim wsls lo- 
cated there was no discovery of a vein or lode ; that it was 
located in the hope of finding some ore in it at some time ; 
that subsequently under a lease of the ground one Stevens 
took out about three tons of silver-bearing ore which 
yielded him $600; and that other mineiBl-bearing ore ex- 
isted in the claim. Bnt as the ore taken out did not come 
from any defined vein or lode, the court held that there 
was no discovery to support the location. 

(1) n. S. R. S^ I 2320. 

(2) Ibid, 12329. 
(t) M F«d. «8E. 
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"It iH a very cnrioaa notion amooj; proBpectors in ttiis 
comitry that if they sink a Bhaft, whi(^ they call a dis- 
covery shaft, to a depth of more than ten feet and pnt np 
their stakes, they acquire thereby some sort of an interest 
in the public domain, although within the limits of their 
shaft or cut there may be no indications whatsoever of a 
vein or mineral deposit and work has ceased. Whatever 
may be the comity in respect to this matter among miners 
and prospectors, as a matter of law snch a location is 
absolutely worthless for any purpose" (4). 

§ 10, Valuable mineral deposits. While a vein or lode 
must be found, the value of the ore in it is relatively im- 
material. The federal statute throws open to exploration 
and purchase "all valuable mineral deposits in lands 
belonging to the United States" (5), but the courts have 
been liberal in their interpretation of those words. Under 
the decisions, lands are mineral if they contain recognized 
muierals in such quantities that they are more valuable 
for mining purposes than for agricultural ; and the min- 
ing deposits in such lands are deemed valuable within 
the meaning of the federal statute, if, when taken up first 
for mining, they have such value that the locator cannot 
be called irrational in locating and working them, or if, 
when taken up first for agricnltnre, they can be mined at 
a profit (6). As the statement just made shows, the pre- 
sumption is in favor of the first claimant. If snch 
claimant takes np the land as mineral, then he 
need show only a value sufficient to justify him as a 

(4) HctAtigUlii V. Thompaon, S Colo. Apih UE, 
(6) U. S. R. 8., 1 1819. 
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reasonaUe mming man in prospectiiig the ground. Tit 
the case of a lode claim, his discovery mnst disclose a 
Tein, but its value may be slight so long as nnder all the 
drcamBtanees it cannot be said that he is not warranted 
in going ahead with its development. As Judge Hallett 
once said in charging a jury: "A lode cannot exist with- 
out valoaUe ore ; but if there is valae, the form in which 
it appears is of no importance. Whether it be of iron, 
or manganese, or carbonate of lead, or something else 
yielding silver, the result is the same. The law will not 
distingnish between different kinds and classes of OTe, 
if they have a^reciable value in the metal for which the 
location was made. Nor is it necessary that the ore shall 
be of economical value for treatment It is enon^^ if it 
is something ascertainable, something beyond a mere 
trace, which can be positively and certainly vwified as 
existing in the ore. In tiie case of silver ore the value 
must be recognized by ounces — one or more in the ton of 
ore ; and if it comes to that it is enouj^, other conditions 
being satisfied, to establish the existraioe of the lode'* (7). 
But if the first daimant seeks to hold the land as agri- 
cultural, then it can be wrested from him aa mineral only 
if it will pay to work. The good faith of the prior claim- 
ant helps him to keep what he has unless it is demon- 
strably wrong for him to do so. 

§ 11. T^ or lode defined. Since in the case of a lode 
claim the valuable mineral deposit to be discovered must 

(6) OoatlKUi, American Mining Law, 111. 

(7) eteront v. QiH, 1 Morr. Hln. Bep. S7e. fi79: Ftd. Oaa. N« 
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be in the form of a vein or lode, a word is neceasaiy in 
regard to what is a vein or lode. It is impossible to give 
a satisfactory definition of a vein or lode 88 meant in the 
federal statute. That statute meant to embody the 
miners' conception of a vein rather than the geologists*, 
bat that conception varies considerably according to the 
formation and pecoliar characteristics of the particular 
districts in which the given mineral deposit is fonnd. 
While a vein or lode, within the meaning of the federal 
statute, is incapable of a hard and fast legal definition, it 
may be said in general that it is a reasonably oontinnoos 
body of mineral-bearing rook in the general mass of the 
momitaia and of greater valae than the BxiXTOimding 
country rock. After a very fnll discnssion of the words 
vein and lode, the supreme court of Utah oondndes aa 
follows: "It would seem, from these considerations, 
that any deposit of mineral matter, or indication of a 
vein or lode, found in a mineralized zone or belt within 
defined boundaries, which a person is willing to spfflid his 
time and money to follow in expectation of finding ore, is 
the subject of a valid location, and that, when metallic 
vein matter appears at the surface, a valid location of a 
ledgeadeep in the ground, to which such vein matter leads, 
may be made" (8). 

§ 12. "Unappropriated laod of the United States." 
Not only must a vein or lode be discovered before there 
can be a valid lode location, but that vein must be discov- 
ered in unappropriated land of the United States. A 
discovery on the dip of a vein, the apex or top of whidk 

(8) Haraa t. LaTa«Blno, 17 Utah U4, in. 
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has already been located, will not support a looation of 
the dip bdoDging to sudi located apex (9) . So a location 
baaed on a diBoovery in a prior located daim ia void, until 
Bnch time as it is validated l^ a discoreiy on mtappropri- 
ated ground. Whether it will be Tatidated by the mere 
abandonment by the semior locator of the ground con- 
taining the discovery is a debatable question, but in tiie 
state of the authorities no pradent locator will take any 
ohanoes (10). The wise locator will always see that his 
discovery is made on unappropriated land, or, if be has 
been so unfortunate as to make a location on a discovery 
within a senior claim, he will take the first opportunity 
afforded by the senior locator's abandonment of his claim 
or failure to do the annual labor, to make a complete re- 
location of the ground. Unless the discovery is made 
originally on unappropriated ground or by relocation or 
relation becomes one on such ground, the location will be 
invalid. In this connection it is important to remember 
that noting and claiming a vein or lode, discovered and 
disclosed to view by a previous prospector who has aban- 
doned or forfeited it, and adopting the discovery as one's 
own, is making a discovery (11). 

S 13. Pedis possessio. While discovery Is essential to 
a valid location, it must be borne in mind that, pending a 
discovery by anybody, the actual possession of the prior 
prospector — bis pedis possessio — will be protected to the 



(9) Bnnker HIII, etc., Co. t. SIioAobs Hln. Co., SI laxii Dee. 
(Dep. IDL) 1». 

(10) Bee CostlgMi, Amerlcui Mining Law. 1SM64. Sll-SU. S8S4»(k 
(U) Barw ▼■ LtncnlM, 17 Utab 1». 
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extent needed to give him working room and to prevent 
probable breaches of tiie peace. Just how mnch gromid 
be may hold in this way pending a discovery by anybody 
has never been decided, bat it would seem dear that it 
can be only a reasonable amount for the porpose of pros- 
pecting. It has been stated that it cannot be deemed 
the full extrait of the claim located (12). And while this 
pedis poBsessio of the first prospector is thus protected, 
it most yield to an actual location on a valid discovery 
made by one who has located peaceably and neither clan- 
destinely nor throQgh fraudulent purpose. As was 
pointed ont by the court in Thallman v. Thomas: "A 
valid claim to nnappropriated public land cannot be in- 
stituted while it is in the possession of another who has 
the right to its possession under an earlier lawful loca- 
tion. Nor can sudi a claim be initiated by fordble or 
fraudulent entry upon land in possesaiim of one who has 
no right ather to tiie possession or to the title. But every 
competent locator has the right to initiate a lawful daun 
to nnappropriated pnUie land by a peaceable adverse 
entry upon it while it is in the possession of those who 
have no superior n0A to acquire the title or to hold 
the possession. Any other role would make the wrongful 
ooenpation of public land hy a trespasser superior in 
rij^t to a lawful entry of it under the acts of Congress 
by a competent locator" (13). While the case of Erhardt 
V. Boaro (14) has been deemed by some to g^ve greater 



(U) Bonner r. UslUe, 8S Fed. tW, 703. 

(IS) Thallmui t. TbcmiM, Ul Fed. m. S7M. 

(14) lit n. 8. fiSS. 
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rijifats to a prospector who has disoovered "float" and 
with reasonable diligence, bat after a subsequent dis- 
coverer '8 diflcovcfry, uncovers the vein, it is believed that 
the case did not go further than to permit a jury to find 
that the first prospector actually made the prior discov- 
ery. Permitting the jury to predicate a discovery by 
the first and diligent prospector on very slight evidence 
is a very different thing from givit^ the first prospector 
priority where there is no evidence of a discovery by him. 
In any event, despite conflict and confusion in the cases, 
it would seem that a pedis possessio, unsupported by a 
valid discovery, must yield to an actual location, based on 
a valid discovery, and made peaceably and openly. 

S 14. Who may dlaoorw and locate mining claims? 
By §2319 of the Rev. St. U. 8., mineral lands are 
thrown open to exploration, occupation, and purchase 
by citlzras of the United States and those who have 
declared their intention to be such. No age requirement 
is set by the statute, so minors may discover and locate 
claims as effectually as adults (15). The statute does not 
require that the discovery and location be made by the 
locator in person, so one may locate a mining claim by 
his agent So mining locations may legally be made by 
corporations created under the laws of the United States 
or of a state or territory of the United States (16), though 
it would seem that a corporation is only one person, and 
not "an association of persons" so far as the placer 
mining laws are concerned and therefore can locate and 

(IB) TbompMn T. Bpn7> 72 Cal. 5S1. 
(U) HcKlnler t. Wlueler, ISO V. B. «M. 
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hold as one placer location only 20 instead of 160 acres 
of ground (17). 

§ 15. Aliens. While the right to locate is given only 
to citizens and to those declaring their intention to be- 
come snch, an alien's location is not void. The reason 
is that no one can object to his location except the gov- 
ernment. That objection must be raised in a snit brought 
by the government direct, or be nrged for the government 
by a party in an adverse enit in patent proceedings, to 
which the government is regarded as being in a sense a 
party. Moreover, the objection is ineffective if the alien 
has transferred the land before the objection is made, 
or if after it is made he takes out his first naturalization 
papers (18). 

§ 16. Lajid office empli^eeB. Under a special statute 
land oflSce employes are prohibited from purchasing, or 
becoming interested in the purchase of, public lands (19). 
The question of the effect of a location of a claim 1^ a 
deputy mineral surveyor of the United States has arisen 
under that statute. It has been held in a Utah case that 
the location is void and that tiie depnty mineral surveyor 
can conv^ no rights in the claim to another (20). On 
the other hand, a Nevada case holds that depnty United 
States mineral snrv^ors are not covered by the statute 
at all (21). The land department agrees with the Utah 

<1T) 8m CoaUgMi, American Mining Law, 17MTS. 
(18) Hannel r. Wulff, 162 U. B. B67. 

(IS) n. a R. a, i m. 

(30) Laragnlno v. Ubllg, S6 Utah 1. 
(II) Band v. (Took (NeT.), 92 Pac 3. 
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court that th^ are covered by the statute (22), and that 
would Beem to be sound; tliongh it would also seem that 
nobody but the govemment oonld possibly object to a 
location by a deputy mineral surveyor and that, in the 
absence of farther l^slation, a rule like that applicable 
to aliens (S 15) should be applied. 

S 17. Location of lods dalms. Hie word "location" 
is given by mining lawyers and miners two distinct mean- 
ings. "The location of a mining claim ia the act of ap- 
propriating a parcel of public mineral land in accordance 
with the provisions of the mining law. The term is also 
applied to the parcel of land so appropriated" (23). 

Lode mining claims are appropriated or located l^ a 
series of acts required by the state statutes and district 
rules, where such exist, and by tiie federal statutes. The 
first thing for an intending locator to do is to ooneult the 
statutes of the state in which he intends to take up a 
claim and find out if there are any local rules, regula- 
tions, and cuatoms with which he must ocnnply. He will 
find in most states that it is either desirable or necessary 
to perform the following acts to perfect a lode iwiTiing 
location, namely: 1. Post a discovery notice. 2. Sink 
a discovery shaft or perform the equivalent work sped- 
fied by statute. 3. Mark the location on the ground. 
4. Post a notice of location. 5. Record a certificate of 
location in the proper recording oflSee or ofiBcea. A word 
must be said about each of these acts of location. 

(21) Philip T. Contcen, S7 ImoA D«c 497. 
(U) Tomera Placer Cl*lm, SS Land Dm. S0& 
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S18. Disoovvry or prospect(a''B notice. While Id most 
states a disooveiy notice is not required hy statnte, it is 
desirable to post sndi a notice. The purpose of a discov- 
ery notice ia to show that the locator is the first one on 
the ground and that he abandons no ri^ts. Snch a notice 
Tonld seem to be absolutely essential to the determina- 
tion of priority of right whrae one is seeHng to locate a 
vein which outcrops so fully that all who go by may see 
it with the naked ^e, unless, indeed, the prospector is 
there visiUy in possession and completing the acts of 
location. In Idabo the statnte specifies what such a dis- 
coveiy notice should contain, but in most states a simple 
statement above the locator's signature fpving the date 
of discovery and claiming the statutory time to complete 
location would suffice. 

$ 19, Diflcorery tbaSt or its equivalent. Jn Alaska, in 
California, and in Utah the discovery work is not pre- 
scribed by statute, but in the other mining law states and 
teiritories a discovery shaft must be smik on the claim 
or equivalent work done to perfect the location. In some 
states the size of the opening is prescribed by statute 
and in all discovery shaft statutes the depth of the shaft 
is fixed at 10 feet at least In those states in whidi the 
size of the op«iing is not specified, the opening must be 
of such size that ordinary miners would reasonably re- 
gard it as a shaft The depth of the shaft is estimated 
from the lowest pert of the surface rim. To make the 
shaft a discovery shaft the vein should be disclose 1 by 
the shaft, though the shaft need not be sunk at the precise 
point where the prospector first discovers the lode. 



Dig,, z.d by Google 



816 MINING LAW 

Nearly bU mining codes permit certain other derelop- 
mmt work to be snbeUtnted for a discovery shaft The 
Colorado statute is typical and provides that "any open 
cat, cross cnt, or tunnel which shall cnt a lode at a depth 
of ten feet below the surface shall hold such lode the 
same as if a discovery shaft were annk thereon, or an 
adit of at least ten feet in, along the lode from the point 
where the lode may be in any manner discovered, shall 
be equivalent to a discovery shaft" (24). The Colorado 
decisions have confused all the distinctions between an 
adit and an open cut, but "no prospector ahonld consider 
his discovery complete until he has ten feet in depth at 
the breast of bis cut, or a covered adit at least ten feet in 
along the vran" (25). The Montana statute wisely avoids 
the words "adit" and "open cnt" and makes the equiva- 
lent of a discovery shaft any cut or tunnel which discloses 
the vein at a vertical depth of at least ten feet below the 
natural surface of the ground and which constitutea at 
least 150 cubic feet of excavation (26). 

The time for sinking a discovery shaft or doing the 
equivalent work is controlled by statute, or else is a rea- 
sonable time. The local statutes should be consulted. As 
in the case of the other acts of location, any time prior 
to the attaching of adverse ri^ts will do; but if the 
work is not done in the time allotted or before relocation, 
B peaceable location by others will be upheld (27). 

(24) MlIIi Ann. stats. Colo., |8154. 

(25) Morrlaon's Hlnlnc Rlghta (IStb Ml.) 4S. 
<26) Mont. Lawa, 1907, p. 20. 

(27) Walah t. Henrjr, SB Colo. tU. 
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§ 20. Murfcing the location upon the ground. Under 
S2324 Rev. Stats. U. S.: "The location must be dis- 
tinctly nmrked on the ground so that its boundaries can 
be readily traced." It is to be noticed that the require- 
ment is not that the boundaries are to be marked, but 
that the location is to be marked upon the ground so 
that the boundaries can readily be traced. That distinc- 
tion has become of importance in the case of placer claims 
in states where the federal statute has not been supple- 
mented by specific state legislation, but, in the case of 
lode claims where by uniform custom boundaries always 
are marked, it has been relatively unimportant. In many 
states the statute prescribes boundary markings, and 
these must be complied with. 

§ 21. Same: Sise of claim. In marking the location 
the first thing of importance is to determine its size. 
By Sev. Stats. U. S., g 2320, a claim may equal, bnt not 
exceed 1,500 feet in length, and shall not extend more 
than 300 feet on each side of the middle of the vein at the 
surface. Id all the states and territories the full 1,500 
feet in length is allowed and in most the full 600 feet 
in width. In Colorado, 300 feet in width is fixed, save 
for a few counties where only 150 feet in width can be 
taken (28). In North Dakota 300 feet in width is fixed 
for all lode locations (29). A clum may be smaller than 
the size fixed, but not larger (30). 

§ 22. Same: Posts. When it comes to marking the 

(28) HUlfl Ann. St Oolo, |S149. 
(19) Rev. CodM, N. D. 18M, f 1417. 

(30) For a dlBcnnlon of exceMlve locaUona, we Covtlgan, Ameri- 
can Mining Law, I96-2M. 
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location, the state statates as to the number, size and 
placing of posts should be strictly complied with. The 
state statutes nsnally require at least six posts — one at 
eadi of the fonr comers and one in the center of each 
side or of each tod line. Where there is no state statute, 
fewer than four posts have at times sufficed, though no 
prudent miner would use less than six. Preferably for a 
perfectly rectangular claim the locator should provide 
at least eight posts, and for other claims he should pro- 
vide an additional post for each additional angle. 

"These posts should be set, one at each of the four 
comers, one at the center of each side, and one at the 
center of each end line, and they should be so placed that 
the end lines will be parallel. Hie latter point will be 
emphasized whm we consider extralateral rights. II 
there are anglee in the side lines, an extra post should 
be placed at each angles No angles should be allowed 
in the end lines, which should be parallel. 

"The center posts, as well as the comet ones, should 
be numbered. Each stake should be blazed on the side 
toward the discovery, and on the blazed part should be 
written the numbw of the stake, the name of the claim, 
and the date of location. Though the latter date seems to 
be required only in Washington, it is well to comply with 
the strictest tests in all cases. If one does more tiian the 
state statute requires, no harm is done; but one must not 
do less. If undw the local statute stUl more needs to 
be done, as, for instance, to blaze trees, cut away brush, 
etc., so as to enable an intelligent searcher for the claim 
to find it, that should be done. Then the locator should 
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meastue the distance from his discovery shaft, and ascer- 
tain the direction therefrom of the natural objects or 
permanent monuments selected" (31). 

§ 23. Same: Itommeiits. Time for m«.riring claim. 
The reason why the distance and direction of natural 
objects and permanent monnments is to be noted is that . 
in the mining law states and territories, the recording of 
some kind of a location certificate is required, and § 2324 
Bev. Stat V. S., which provides that the records when re- 
quired shall contain among other things, "snch a descrip- 
tion of tlie daim or claims located by reference to some 
natural objects or permanent monuments as will identify 
the claim," therefore applies. This requirement is in 
furtherance of the purpose of requiring the location to be 
marked on the ground, namely, to give full notice to sub- 
sequent prospectors of the situs and extent of the claim. 
The business of the locator is, of course, to select the most 
prominent and reasonably near natural objects or per- 
manent monuments possible under the circumstances, so 
as to facilitate the identification of the claim by subse- 
quent prospectors. 

The local statutes usually fix the time for marking the 
boundaries of the claim. Where no time is fixed, a rea.- 
sonable time is the proper role (32), though in California 
the marking must follow the discovery "immediately** 
(33). In any case the location is marked in time if the 

(53) Se« Dm T. Waterloo Utn. Co. 66 Fed. 11; TO red. 4E6. 
(SB) NewhUl T. Thuraton, 65 Cal. 419. 

(54) Crown Point Hln. Co. r. Ciinnan, S9 Ore. SM. 
(SI) Covtlgan, Amerlcui Ulnlng Law, 19S. 
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boandaries are marked before a location by third parties 
is attempted (34). 

§ 24. Poetmg notices of location. While the federal 
statute does not require the posting of a notice of location 
on the claim, nearly all the mining law states and terri- 
tories require it. Some states require more information 
in such notices than do others, and an intending locator 
should consult the latest local statute on the matter and 
nse a form of notice which complies with that statute. 
The fundamental need of a posted notice is to assist sub- 
sequent prospectors to find and identify the claim. 
Whether a given notice answers that purpose satisfac- 
torily Is a question of fact, and in determining that ques- 
tion the marked boundaries are important. In those states 
where a literal or a substantial copy of the posted notice 
is to be recorded, the posted notice mast comply with the 
federal requirements for record, and must contain, there- 
fore, "the name or names of the locators, the date of 
location, and such a description of the claim or claims 
located by reference to some natural object or permanent 
monument as will identify the claim" (§23, above), in 
addition to anything else prescribed by the state statutes. 

In some states the time within which notices most be 
posted is fixed by statute. Where it is not fixed, the rule 
in regard to marking boundaries would doubtless be fol- 
lowed, the question being whether a reasonable time 
should be allowed or whether the posting must take place 
immediately (§23, above). A reasonable time should 
properly be the same time as that allowed for marking 
boundaries. 
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§ 25. Keoordiaff. While the federal statute does not 
require a record, it prescribes, as we have just seen, the 
minimmn contents of a recorded certificate if one is called 
for by the local rales and statutes. All of the mining 
states and territories seem to require a record with the 
mining district recorder or with the county recorder, and 
some require it with both. The form and contents of the 
paper to be recorded are prescribed with minuteness in 
some of the states and an intending locator should ac- 
quaint himself with the state statute on the point and 
use a form which complies with it. Under the federal 
statute the description of the claim 1^ reference to some 
natural object or permanent monnment is essential. 

The time within which record must take place varies 
iu the different states and territories. A failure to record 
within the proper time will not make the location invalid, 
if it is otherwise valid, and if adverse rights of third 
parties do not intervene before record is had. If, how- 
ever, after a first locator's time for record has expired 
and no record has taken place, a second locator comes in 
and peaceably makes a location over the first locator's 
ground, the second locator is properly entitled to priority 
(35), though there are cases to the contrary. 

§ 26, Same: Ammdments of noord. A locator may 
desire to amend his location certificate for various rea- 
sons, and he may do this by complying with the local 
statute, if there is one, or, if there is none, by proceeding 

(S6> Brawn v. Oragoo Ktng Uln. Co^ 110 Fed. 728; Copper Globe 
Wn. Co. T. AllDum, 21 Dtab 410. Oontn: Pord t. Campbell (Ner.), 82 
Pac 2Q<; Starterant t. Tosel, 167 Fed. 448. 
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in the same way that he did to record. The amended loca- 
tion certificate should contain a statement that it is an 
am^idment, thongh that is not strictly neoeeBaiy. The 
nanal situation calling for an amendment is where the 
bonndaries of the claim are to be changed for any reason, 
thoQfi^ the amendment may be made to supply some de- 
fect in the certificate itself. If the defective record 
sought to be cured was so defective that third parties 
were entitled to disr^^rd it and make locations for them- 
selves, and they actually did bo before the amendment, 
the intervening rights of such parties will not be cut 
ont by the amendment; but in other cases the amend- 
ment will take effect by relation back to the record of the 
ori^^nal certificate and ont ont any intervening 
rights (36). 
Sbotioh 2. PiACBB Claims and Lopbs within Plaobbs. 
§ 27. Disoomy. In the case of placers, as in the case 
of lodes, there most be a discovery. Mere indications of 
mineral will not do in the one case any more than in the 
oUier. Contrary to the popular notion, a discovery suffi- 
cient to support an oil placer location is not shown by 
establishing slight drippings of oU and the presence of oU- 
'bearing sand rock. The oil deposit must be disclosed. 
As the Oklahoma supreme court has said: "It is the 
common experience of persons of ordinary intelligence 
that petroleum in valuable quantities is not found on the 
surface of the groimd, nor is it found in paying quanti- 
ties seeping from the earth. Valuable oil is found by 
drilling or boring into the interior of tiie earth, and ^ther 

(38) Beate T. Cone, ST Colo. 4»3. 



Dignz.d by Google 



MINING LAW 323 

flowB or is pumped to the sorfaee; and ttntil some body 
or vein has been diBcovered from which the oil can be 
brought to the surface, it cannot be considered of suffi- 
cient importance to warrant a location under the mineral 
laws" (37). And the California court also has said: 
"While perhaps it would be stating it too broadly to say 
that no case can be imagined where a surface discoTery 
may be made of oil sufficient to fill the requirements of 
the statute, yet it is certainly true that no such case has 
ever been presented to our attention, and that in the 
nature of things sndi a case will seldom, if ever, occur" 
(38). Bat if a discovery actually is made on unappro- 
priated land of the United States, it is not necessary to its 
Talidity that it should be shown with reasonable cleamesB 
that the placer will pay to work. It is enough that it 
has a present or prospective commercial value (39). 

§ 28. Pedis possessio. The same rule as to pedis pos- 
sessio governs in the case of placers that does in the case 
of lode claims (§ 13, above), though the placer claimant, 
because of the greater labor and expense in maMng a 
discovery, should be dealt with ev^i more liberally than 
the lode daimant on the question of when a discovery 
has been made. 

§ 29. Number of acres for one discorery. There must 
be a discovery for each placer claim, but where, under 
the statute, a location of 160 acres as a placer is made 
by "an assodation of persons," it is now held that one 

(37) Bar V. OklBliomft, etc.. On., IS OkL 426. 

(S8) HlUer t. Criisman, 140 Cal. 440, 446. 

(») HadlBon T. OcUve OU Co. (CaL), » Pm. 176. 
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discovery is eooog^ for the 160-acre location. The land 
department still insists, however, that "while a single 
discovery is sofficiesit to authorize the location of a placer 
claim, and may, in the absoice of any claim or evidence 
to the contrary, be treated as sufficiently establishing the 
mineral character of the entire claim to jnstify the pat- 
enting thereof, sncb single discovery does not conclnsively 
establish the mineral character of all the land included 
in the claim, so as to preclude further inquiry in respect 
thereto" (40). 

§ 30. Location of jdaoen. The acts of location for 
placers are generally fixed by the local statutes and are 
in the main the same as those for lodes (§ 17, above), 
though only a few states require discovery work on 
placers, 

§31. Diseorery notice aad discovery woiic. What 
has been said as to discovery notices in the case of lode 
claims (§18, above) applies to placers. The discovery 
notice required is jnst like that for lodes except, of course, 
that instead of the distance along the vein being ^ted, 
the nmuber of acres claimed should be given. In a few 
jurisdictions, discovery work is required to perfect placer 
claims. The local statutes should be consulted. 

§ 32. Marking the location on the ground. The fed- 
eral requirement that a mining location mnst be marked 
on the ground so that its boundaries can readily be traced 
(§ 20, above), applies to placers. It is complicated in 
the case of placers by the further requirement of the fed- 
eral statute that placer claims upon surveyed ground 

(40) Femn t. Hoge (on review), !» Land Doc. U. 15. 
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"shall conform as near as practicable with the United 
States system of public land surveys and the rectangnlar 
sabdiTisions of sncfa surveys" (41). In consequence where 
a placer claim is laid out according to the subdivisions 
of the public surveys, the federal statute about marking 
the location is seemingly complied with if a notice is 
posted on the f^aoer, claiming it by the proper survey 
subdivision description (42). In some states the local 
statutes require much more than this in the way of mark- 
ing and those statutes must of conrse be complied with. 
So the time for marking under the local statutes and ae- 
cisions must be observed. 

§ 33. Locatitm notioe and record. The location notice 
requirements in the case of placers vary in the different 
jurisdictions, but are much like those in the case of lode 
claims ( § 24, above) . The local statutes must be complied 
with in the case of both. Recording requirements for 
placer claims vary in the different jurisdictions, but are 
much like those governing the case of lode claims (§ 25- 
§ 26, above). Prudence dictates the making of a record, 
even where the local rules and statutes do not require it. 
Where a record is required or furnished, the federal pro- 
visions as to its contents should be met, in addition to 
complying with the local statutory requirements. 

§ 34. Location of known lodes within placers. It often 
happens that land taken up as placer includes a lode. 
The possibility of lodes existing in placer ground was 

(41) U. S. R. a.. 13331. 

(42) HcKlnler Creek Mln. Co. t. A1aak> United Hln. Co, 18S U. 8. 
663; Kem Oil Co. v. Crawlord, 148 Cml. 3»8. 
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recognized in the act of 1872, and l^^ it prorluon was 
made wfaer^ the patentee of the placer groimd should 
own all veins or lodes not known to exist at the time of 
the application for patent, and might acquire at that time 
if he saw fit those then known, and w^ereb^ other persons 
mi^t acquire known lodes which the patentee of the 
placer did not malra application to patent (43). All veins 
known to be in placers are not "known veins" within the 
meaning of this statute; To be "known vems" they 
must have a certain value. A "known lode" is one 
which at the time of the application for placer patent is 
known to the applicant for placer patent, or to the com- 
munity generally, to exist and to cany ore in quality 
and quantity to justify its worMjig, or which would have 
been so known to the applicant if he had made a reason- 
able and fair inspection of the premises (44). 

Known lodes within placers, not located as lodes by 
the placw claimant, may probably be located by third 
parties prior to the application for placer patent, and 
clearly may be so located after an application for placer 
patent in which the known lodes are not (dumed by the 
applicant for placer patent But third parties who enter 
upon an unpatoated placer against the protest of the 
placer owner to prospect for lodes cannot make a valid 
location of the lodes discovered (45). A known lode in 
a placer is located in the same way as any other lode (§ 17, 

(43) u. a R. a, I ssss. 

(44) Hulchmor t. HcCutT, 14B CaL 60S; UcCooaslv t. Dojle, H 
Colo. BS. 

(4G) Cllppar Hln. Co. t. BU UUl Co., U4 U. B. 220. ' 
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above) ezoept that, if the placer location is valid^ third 
parties cannot claim more of the placer ground than 1,500 
feet in length along the vein and 25 feet on each side of 
the vein. 

Sbctton 3. Mill Siteb, Tunhkl Seibs, akd Buitd Vsnre 
Cut by Tuniibui. 
§ 36. Location of mill sites. By Bev. St. U. S. § 2337 
non-mineral unappropriated public land of the United 
States may be acquired as a mill site where either: (1) it 
is not contignous to the vein or lode with wMch the 
claimant wants t» use it (46), or, (2) the claimant has 
put a quartz mill or reduction works on the site 
witbont owning a mine in connection therewith. A mill 
site acquired in the second way is both technically and 
actually a mill site ; but one acquired in the first way may 
be devoted to non-milling mining purposes, and so may be 
called a mill site only because that is the name given to 
it by the statute. To acquire a mill site in the first way, 
i e., for use with a lode to which it is not contiguous, any 
mining use to which the land is bona fide put will justify 
the mill site (47), and its retention is dependent on rea- 
sonable use of the mill site in good faith for mining pnr- 
poses in connection with the mining claim. To acquire a 
mill site in the second way, i. e., apart from lode owner- 
^p, nothing short of a mill or reduction works on the 
ground will serve. The federal statute prescribes no 
method of location of mill sites and the local rules and 

(U> Now Intarpretod by tbs land depaitnwnt to mean not coa- 
tlcuoiu to the lode claim. Brick Pomeror Hill Site, 84 Land Doc. UO. 
(47) Silver Peak Hlnes ▼. Valcalda, 79 Fed. 886, 88 Fed. BO. 
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statutes must therefore be consulted. Where there are 
none applicable to mill sites as stich, the local require- 
ments as to lode locations (§ 17, above) should be met, 
except as regards discovery and discovery work. 

§ 36. Location of tunnel sites. § 2323 Bev. St. IT. S. 
provides for the acquisition of tunnel sites for the dis- 
oovery and location of veins not previously known to 
exist, bnt found on tiie line of the tunnel within 3,000 feet 
from its face. The veins so found are known as "blind 
veins.** While the statute does not prescribe the method 
of locating tunnel sites for the discovery of such "blind 
veins," the land department has a rule which prescribes 
the posting and recording of notices and the marking of 
boundary lines, and that rule should be complied with. 
The role provides that the tunnel locators, as soon as their 
tunnel actually enters cover, ^all "give proper notice of 
their tunnel location l^ erecting a substantial post, board, 
or monument at the face or point of commencement 
thereof, upon which should be posted a good and sufficient 
notice, giving the names of the parties or company claim- 
ing the tunnel right, the actual or proposed course or 
direction of the tunnel, the height and width thereof, and 
tiie course or distance from such face or point of com- 
mencement to some permanent well known objects in the 
vicinity, by which to fix and determine the locus in man- 
ner heretofore set forth applicable to locations of veins 
or lodes; and at the time of posting such notice they shall, 
in order that miners or prospectors may be enabled to 
determine whether or not they are within the lines of the 
tuimel, establish the boundary lines thereof, by stakes or 
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monuments, placed fdong such lines at proper intervals, 
to the terminns of the three thousand feet from the face 
or point of commencement of the tunnel, and the lines so 
marked will define and govem as to specific boundaries 
within which prospecting for lodes not previously known 
to exist is prohibited while work on the tunnel is being 
prosecuted with reasonable diligence" (48). l^e land 
office also requires that at the time of posting notice and 
marking lines, as above, "a full and correct co;^ of such 
notice of location defining the tunnel claim must be fiJed 
for record with the mining recorder of tbe district, to 
which notice must be attached the sworn statement or 
declaration of tbe owners, claimants, or projectors of such 
tunnel, setting forth the facts in the case, stating the 
amount expended by themselves and their predecessors 
in interest in prosecuting work thereon, the extent of the 
work performed, and that it is bona fide their intention to 
prosecute work on the tunnel so located and described 
with reasonable diligence for the development of a vein 
or lode, or for the discovery of mines, or both as tfae case 
maybe" (49). 

By the "lace" of the tnnnel is meant the first working 
face when the tunnel enters cover, and by the "line" of 
the tunnel seems to be meant the space bounded by 1,500 
feet oQ each side of the bore of the tunnel, projected 3,000 
feet in from the face of the tunnel — a 3,000 feet square 
space; but because the land department early defined the 

(4S) Land OfBce Rules and RegnlatlonB ra UlslnK Role 17. 
(49) Id., Bul« 18. 
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"line" of tiie tnimel to mean its bore (50), a prodent lo- 
cator of a tonnel site will mark on the snrface both tbe 
projected bore of the tmmel and the larger area noT 
seemingly known as the line of the tnnnel. 

S37. Nature of tnimel site. Appnrtcoant dumping 
gromuL A tnnnel site is not a mining idajm and cannot 
be patented (51). It is merely a means for the discovery 
and location of blind veins, and an inchoate right to the 
nnlocated blind veins on the line of the tnnnel belongs to 
the tnnnel site owner immediately npon the location of 
the tonnel site. By the express provisions of the federal 
statute a "failure to prosecute work on the tnimel for six 
months shall be considered as an abandonment of the 
right to all undiscovered veins on the line of such 
tunnel" (52). 

In the tnnnel site location notice, the owner's right to 
a reasonable amount of snrface ground around the mouth 
of the tunnel for dumping purposes is always asserted. 
The notice should specify the number of feet claimed as 
dumping ground, and the situation of the groond with 
reference to the mouth of the tunnel. Wise precaution 
would seem to dictate that the damping, ground be located 
also as a mill site, as there is no express statutory author- 
ization for claiming it otherwise. 

§ 38. Location of blind reinB cot by tonnels. The fed- 
eral tunnel statute is really an incongmons part of the 
act of 1872. It was based on the old notion that the lode 

(GO) In n DaTid Hunter, 6 Copp'i h. 0. ISO. 8ae alM Coning 
TuniMl Co. V. Fell, 4 Colo. 611. 

<G1) Creed*. et&, Co. v. Dfnts Tunnel Co, IH V. & IS?, S67. 

(SI) u. a R a, I US3. 
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was everything and tibe surface only a necessary incident, 
and it clearly contfflnplated that, as the tunnel owner 
wonld not need any surface for his workings since he 
would mine through his tunnel, only the blind lodes dis- 
covered in the tunnel should be acquired, and that no 
rights outside the blind lodes themselves, should be ac- 
quired, except the right of way in the country rock, along 
the dip or along the rise of the vein, needed to follow and 
work the vein where it was too small for the owner to 
stay within it For many years it was supposed, and the 
case of Campbell v. EUett, decided in 1897, fxilly sustained 
that supposition, that because the blind veins discovered 
in the tunnel were the only things intended to be given to 
the tnnnel owner, and only 1,500 feet along the strike of 
such veins, surface locations need not be made by the tun- 
nel owner. "Indeed,** the United States Supreme Court 
said in Campbell v. Ellett (53), "the conditions surround- 
ing a vein or lode discovered in a tnnnel are such as to 
make against the idea or necessity of a surface location. 
"We do not mean to say that there is any impropriety in 
such a location, the locator marking the point of discovery 
on the surface at the summit of a line drawn perpendicu- 
larly from the place of discovery in the tunnel and about 
that point locating the lines of his claim in accordance 
with other provisions of the statute. . , . But, with- 
out determining what would be the rights acquired under 
ft surface location based upon a discovery in a tunnel, it 
is enou^ to bold, following the plain language of the 

(B8) 1ST n. S. 116, ll»-20. 
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atatate, that the discovery of the vein in tha tmmel, 
worked according to the prorisiona of the statute, gives a 
right to the posseBsion of the vein to the same Iraigth as 
if discovered from the surface, and that a location on the 
snrface is not essential to a continnance of that right. We 
do not mean to hold that snch right of possession can be 
maintained withont compliance with the provisions of the 
local statutes in reference to the record of the claim, or 
withont posting in some snitaUe place, oonvMiiently near 
to the place of discovery, a proper notice of the extent of 
the claim — in other words, withont any practical loca- 
tion." 

S39. Same (oontinned). Campbell v. Ellet was a 
dear recognition that a blind lode discovered in a trumel 
was given as sodi to the tnnnel owner, if he appropriated 
it and gave suf&dent notice thereof, even tbongli he did 
not make a snrface location. Bnt in Creede, etc. Co. v. 
Uinta Toonel Co. the same jndge who wrote the opinion 
in Campbell v. Ellett, and withont referring to that case, 
gave ntterance to tbe following diotnm: "The owner [of 
the tminel] has a right to mn it in the hope of finding a 
mineral vein. When one is fonnd, he is called upon to 
make a location of the gromid containing that vdn, and 
thus create a mining claim, the protection of which may 
require adverse proceedings" (54). This dictnm, so at 
variance witii the purpose of the tnnnel act, and so in- 
explicably overlooking the previons decision of the court, 
cannot be regarded as law, if it means that a snrfaoe loca- 
tion mnst be made. The tmmel owner must locate the 



(H) Creede, etc., Co. t, Ulnts Tuuwl Co., IH U. 8. U7, 85748- 
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vein, bnt not necessarily the ground containing the van. 
The tmmel owner, who has discovered a blind vein, may 
be "called npon to make a location of the gronnd con- 
taining that vein, and thus create a mining claim,** with- 
out being penalized t^ the loss of that vein if he does not 
do so, and the dictnm is thns not necessarily in conflict 
with the earlier case. A sarface location is requisite, 
however, if the locator wishes to patent. 

§40. Same: When surf aoe location neoeuary. A sur- 
face location is, of course, essential if one wishes to ac- 
quire' title, to veins discovered in tunnels not located and 
run in accordance with the provisions of the federal stat- 
ute about tunnel sites ; the discovery in the tunnel being 
as effectual as a discovery by shaft from the surface (55). 
A statutory tunnel owner wbo wishes to make a surface 
location should so lay out his surface claim as to have 
some part of it directly above the point of discovery, and 
should mark that point on the snrface (56). 

If a surface location of blind veins is not necessary, the 
tunnel site owner may claim in his notices and acquire 
1,500 feet in length of the blind vein and may take that 
length on either side of the tmmel, or part on one side 
and part on the other, so long as a continuous length of 
vein is taken (57). If a snrface location is necessary he 

(6S) BrawBter t. SbO«iiisker, 28 Colo. 176. 

<Ge) CamptMU v. BSlet. 167 V. B. 116, 119. A dlKoraiT from tin 
■urtacs in addition to tbe dlacoTer? In the tunnel Is, of oonrae, not 
«aaentlal to the validltf of the larface location, U In (act it Includes 
the vein. Rico-Aapen Hln, Co. t. Bnterpiiae Uin. Co., 63 Fed. 821; 
Ellet V. Campbell, 18 Colo. GIO. 

(G7) BnteipTiM Utnlng Co. t. Blco-Aspen Hin. Co., 167 U. S. 108, 
US. 
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may claim only so mneh of llie blind rein as apexes within 
the location made. Those veins that the tnnnel owner 
does get be gets as a whole, both going down and going 
up on the vein, within the end line bonnding planes. If a 
snrface location is not necessary, the tonnal owner who 
' seeks to acquire a Mind vein cnt in his tnnnel need do no 
more than to post at the month of the tmmel and to record 
a notice sufficiently designating the extent and sitos of 
the vein claimed, and to perform Uie reqaisite annnal 
labor. If he wants to get a patent, however, he mnst make 
a surface location. 
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FBOOEBDZiraS AFTER DI800TEBT AHS LOOATIOV. 

Section 1. Annual Iabob ob Ihpbotbmentb. 

5 4L Btatntoiy provision. By Bev. St U. S. 1 2324 it 
is provided: "On each claim located after the tenth day 
of May, 1872, and nntil a patent has heen issued therefor, 
not less than $100 worth of labor shall be performed or 
improvements made daring each year." This provision 
is fonnd in the sections primarily applicable to lode 
claims, but it has been deemed applicable to placer claims, 
though separate work need not be performed on each 20 
acres of a 160 acre placer (1). Annual labor mast there- 
fore be performed or aonaal improvements made on eadi 
unpatented placer as well as on each onpatented lode 
claim. 

§ 42. Wliat amrnal labor is. Annoal labor, whidi is 
sometimes known as "assessment work" and sometimes 
as "representation work," is reqnired in order that the 
anpatented pablic mineral domain sh^ not be monop< 
olized by people who would let it tie idle for speculative 
parposes. Before there was any federal statnte the min- 
ing district rales required periodical labor on claims. * ' It 
was soon discovered," said the Supreme Court of the 
United States, "that the same person would mark out 

(1) Carney t. Arliou Co, K CaL 40; UcDonaU r. Uontana Wood 
Co.. 14 Uost 88. 
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many daims of discoTery and then leave them for an in- 
definite length of time without farther developmait and 
without actual possession, and seek in this manner to ex- 
dnde others from availing themselves of the ahandoned 
veins. To remedy this evil a mining r^^tion was 
adopted tiiat some woi^ should be done on eadi cUum in 
every year or it would be treated as aband<med" (2). 
Annual labor or improvement expenditure is, therefore, 
that expenditure required each year in order to test the 
good faith of the locator and to keep prospectors from 
monopolizing the public mineral domain. And to make the 
requirement effective it is provided that upon a failure 
to comply with it "tiie claim or mine np<m which sadi 
failure occurred shall be open to relocation in the same 
manner aa if no location of the same had ever been made, 
provided that the original locators, their heirs, assigns, 
or legal representatives, have not resumed work upon 
the chum after failure and before such location" (3). 

§ 43. nme for performing annnal la]}or. By the act 
of Jan. 22, 1680, amending Ber. St U. S. § 2324, the 
annual labor periods b^;in on the first day of January 
succeeding the date of the location of the chum. Since 
the passage of that act no annnal labor has been required 
during the year in which a location is made, so far as the 
federal statutes are concerned, and the locator has the 
whole of the next year in ^ich to do the annnal labor 
for that year. The discovery work required to perfect 
the location is deaned sufficient labor to require for the 

(S) Chunlieni y. HurlDgton, lU tr. 8. S60. SSI. 
(I) U. S. R. a. I 3334. 



Dig,, z.d by Google 



MININQ LAW 337 

year the loeati(m is made. While in the absence of local 
legislation to the contrary the locator has the whole of 
each year to do his $100 worth of work, or to pnt that 
amount of improTements on the clum, the fact that he 
does more work in any one year than is required for that 
year will not enable him to count it toward the next year's 
expenditure. 

§44. Place of p«f onnanoe of ammallabor. The work 
done as annual labor may be done : (1) withia the bonnd- 
arieB of a single claim ; (2) within the bonndaries of one or 
more claims of a group held in common, or, (3) outside 
the bonndaries of the claim or claims. WhUe the federal 
statute speaks of the annual labor as done on each claim, 
meaning thereby on each piece of located mineral ground, 
it expressly provides that "where such claims are held in 
common, such expenditures may be made upon any one 
claim" (4), and by a statute passed in 1875 work done on 
a tunnel ran to develop a lode or lodes owned by the 
person or compai^ running the tunnel shall be considered 
as expended on said lode or lodes (5). The courts have 
gone beyond the statute and held that work done outside 
of a claim, or of a group of claims, and not in a tunnel, 
will count as annual labor if it is for the benefit of the 
claim. 

Work done within the bonndaries of a single location, 
whether upon the surface or below, if only so done as 
clearly to be intended to develop the claim, will satisfy the 
statute, and the court will not question the wisdom or 

(4) u. s. R. s^ I an. 

(5) IS Stat, SIS. 
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expediency of the method employed (6). With work and 
with improvements the queBtion is whether what has been 
done is for the development of the claim. Where the work 
has been done, or the improvement placed, npon the claim 
itself, the good faith of the mining claimant entitles him 
to every reasonable presumption. Bnt where the work 
has been done, or the improvement placed, ontside of the 
boundaries of the claim, there is no occauon to indnlge 
any presmnption in favor of the mining claim owner and 
miless what he has done actually does benefit the claim 
by aiding in its development, it cannot count as the re- 
quired annual expenditure for labor and improvement. 

§ 46. Same: Claims held in onnmcoi. It is quite 
nsnal for the work to be done on one claim for a gronp, 
bnt even in snch case the work on the one claim cannot 
connt as work on any other of the group unless the work 
realty is of benefit to that other as one of the group (7), 
and the work done on the group must aggregate as much 
as if done on each claim separately. In a case where the 
annual expenditure on one claim of a gronp of four 
amounted only to $132, it was held that the claim npon 
which the expenditure was made was safe from forfeiture, 
but that the other three claims were subject to reloca- 
tion (8). While the statute allowing work to be done on 
one claim for a group refers to claims "held in common," 
that statute has been given a very liberal interpretation. 
For instance, where three locations were made, each in 
the name of a different locator, under an oral agreement 

(6) Hann t. Budloag. 129 C&l. E'l 

(7) UtUa DoiTitt Co. T. Arapahoe Co., 30 Colo. 481. 

(8) Fraaericki v. Klauwr (Ore.), 98 Pac. 679. 
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that they should be ovned in common hy all three locators, 
it was held that the equitable interest which each locator 
had in tbe other locations, together with the legal inter- 
est which he had in the location whidi he perfected, 
caused the locations to be owned in common within the 
meaning of the federal statute (9). So, too, it has been 
held that several different locators may combine to work 
together under this statute their separate locations. The 
work done, however, mnst be part of a general plan or 
scheme for the development of the several claims (10). 

The statute says nothing about a necessity that the 
claims owned in common should be contigaous, i. e., have 
their boundaries touching, for work on one to count as 
work on all. While in several cases such contiguity is 
declared to be essential (11), the California case which 
holds contiguity not to be necessary would seem to be 
sound. As the court in that case said: "Mines may be 
conceived of as so situated that the same work may be, 
and appear to be, expended in opening or developing both 
mines, although they are not actually contiguous" (12). 

§ 46. What work will count as aoniial labor. In con- 
sidering where the annual labor may be performed and 
the presumptions indulged, we have incidentally discov- 
ered what work will count as annual labor. When the 
work is done within the claim's bonndaries and is clearly 

(9) Bberle v. Carmicheal. 8 N. H. 169. 

(10) J4ckMn \. Robr. 10» U. S. 440; Bawgood v. Bmerr (So. Dak.), 
11» N. W. 177. 

(11) Sm Gird V. Callfonila oil Co.. <0 Fed. 531; Bojnton v. MUler. 
7S Fed. eo. 

(IS) Altoooa lUn. Oo. t. Iittecnl lUiL Co., 114 CaL 100, 107. 
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intended for derdopment work it ooonts. Even eztract- 
in^r ore without doing dev^opment work has been held 
to be sufficient (13), thocgh to pick down from a vein 
samples of rock and to assay them in an attempt to find 
pay ore has been held not to be snfficient (14). A build- 
ing will be an improvement, so as to comit toward the 
$100 expenditure, only if it is, and is intended to be, of 
benefit to the claim (15), The cost of sharpening tools on 
&e premises may be a legitimate item of expenditure, 
or may not, according to circumstances (16), and so may 
the expense of unwatering a mine (17) ; bat the expense 
of taking tools, lumbw, etc, to a mine, and then taking 
them away after slight or no use, will not count (18). 
So depositing waste on a claim from an adjoining claim 
is not annual labor on the claim used as a dump, nor is 
the building of a fltime over such claim for the carriage 
of such waste, for they clearly do not tend to develop 
that claim (19). For the same reason bath houses and 
appurtenances at salt springs are not mining improve- 
ments, nor is storing water on a placer to be used else- 
where (20). So work done by third parties for them- 
selves and then purchased by the claimant, after suit has 
been brought to recover possession from the claimant. 



(IS) WallM T. DmvlM. 158 F«d. 869. 

(14) Btahop T. Balaley, SS Ore. 119. 

(15) Brrtn T. McCalB, 10 Colo. 809. 

(18) HlncU«r v. HcKendricka. 16 Hont 211. 

(17) See Bmenon v. HcWfalrter, 133 Cal. CIO. 

(18) Honaker v. MarUn, 11 Host 91. 

(19) Jackson t. Roby, 109 U. S. 440. 

(SO) Lovetr PUow Claim, S6 Land Dee. Hi; Ratttat B. Hal*. B 
land Dec GSe. 
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cannot inure to the benefit of the olaim for annual labor 
purposes, thongh work performed by the claimant's 
grantor, of conrse, will (21); and so will work done hy 
a cprporation, the soperintendent of which has a contract 
to purchase the claim, if the superintendent can be con- 
sidered to hold the contract in tmst for the compai^ 
(22), "While t&e valae of powder, fuse, candles, eta, 
nsed in development work, the valne of rails laid on ties 
in a tmmel on the claim, and the reasonable value of meals 
famished the miners as part of their wages, will count 
as aimual expenditure, it seems that the value of work* 
horses, tools, bedding, kitchen utensils, and cutlery will 
not, thongh the reasonable value of the use of such things 
may be counted (23). That payment to a watchman will 
serve as annual labor ezpratditnre where the services of 
the watchman are reasonably necessary to gnard ore and 
valuable improvements against theft and injury is held in 
an Arizona case (23a), but it would appear that only in 
exceptional cases will the employment of a watchman 
meet the annual labor expenditure requirement (23b). 
The requirement of $100 worth of labor or improve- 
ments must be met by work or improvements reasonably 
worth that amount, and local rules or statutes to the 

(21) Little Qannel Co. t. Elmber, 1 Hon-. Hln. Sep. 636; Tun T. 
StoiT, 21 Land Dec. 440. 

(22) Oodfrey v. Fanat, IS 8. D. GC7. 

(23) FredrickB t. Klauaer (Ore.), 96 Pac 6TS. 

(23a) Einaley t. New Vulture Mln. CM., (Aria.) M Pa& 438. 
(23b) HouKb T. Hunt, 138 Cal. 142. Bee note 23, aboTa. 
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effect that so many days* labor shall be regarded as eqniv- 
aleut to $100 worth of labor mnst be disregarded (24). 

S 47. Same: Work done outside ol claim. The kind 
of work which will oonnt as annual labor when done out- 
side of a claim or a group of claims is nsmdly work in a 
tunnel run to develop the claim or claims, but other kinds 
have served. Constructing a flume to carry waste away 
from the claim, and bnilding a road to the claim when 
that ia necessary to its working (25), will serve as types. 
With reference to the road, however, it should be noted 
that the land department will not allow as part of the 
$500 worth of improvements for patent purposes (§ 57, 
below), a wagon road, lying partly within and partly 
without the claims and used for transporting supplira 
and madiinery to and ores from the mines (26). 

§ 48. Proof of aminal labor. The doing of annoal la- 
bor may be proved in the same way as other overt acts. 
Most of the mining law states and territories have en- 
acted statutes providing for the filing for record of an 
affidavit of annual labor within a given time after the 
labor is done and making the affidavit prima facie evi- 
dence that the work has been performed. In such juris- 
dictions a failure to prepare and file the affidavit, or a 
mistake in the affidavit filed does not preclude other evi- 
dence of the fact of the performance of the labor (27), 

(24) Wrlslit T. KlUIan, 132 CkI. M; Feim v. Oldtuwber. 24 Mont. 
287. 

(26) Packer r. Heaton, 9 Cal. GSS; Doherty v. Morris, 17 Colo. lOS. 

(26) Douglur Lode ClalmB, 34 I^nd Dec 668; Fargo, etc. Claims, 
37 Land Dec 4M. 

(27) McCuUoQgh y. Hurpbr, 126 Fed. 147. 
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bnt in a few jorisdictions such failnre is prima fade 
evidence that the labor has not been performed. In draw- 
ing and filing the affidavit, the statutes of the state where 
the claim is situated shoold be consulted and folly com- 
plied wiUl 

§ ^. Annual labor pending patent proceedings. Oon- 
sidemUe confusion of ideas has existed in regard to the 
effect of patent proceedings on the obligation to perform 
annual labor. The statute requires the work to be done 
each year on each claim "until a patent has been issued 
therefor" (28). After a patent actually issues no work 
need be done, of course; bnt will anything short of patent 
excuse? It seems perfectly clear that after entry in the 
land office — ^tiiat is, after the patent proceedings have 
passed the point where the contract of purchase is com- 
plete by the payment of money for the land by the appli- 
cant — the applicant need perform no more actual labor 
if patent ultimately issura to him, or, more accurately, if 
the entry is not canceled by the land department (29). 
The reason is that in such case all proceedings in the 
land department after entry are immaterial, and the re- 
ceiver's receipt makes the applicant the equitable, and 
for all practical purposes the actual, patentee. But the 
"if" above noted causes the trouble. If for any reason 
the receiver's receipt is canceled by the land department, 
the applicant finds himself governed by the general ml j 
that ontil entry Ute annual labor must be kept up, and 
may therefore find himself without a claim because some 

(28) 0. a. R. s., I aM4. 

(») Benson Mtnins Co. r. AlU Mlntng Co., 146 U. S. 428. 
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third person relocates it on acoonnt of failure to keep 
np the aoBnal labor (30). It seems needless to say that 
the doing of the $500 worth of work whidi enables one 
to Kpplj for patent will not dispense with the necessity 
of annual labor thereafter. 

S 60. Torfeltnre to o(M)wner. The failure of one of 
several co-owners of an nnpatented mining claim to per- 
form his share of the annual labor reqiiisite to hold the 
claim throws the whole burden of performing that labor 
on his co-owners. Annual labor only partially performed 
gives no right, and since, therefore, a performance by one 
co-owner of his proportionate share of the amiual labor 
will not save his interest, the delinquent co-owner really 
compels the diligent one to work for both, la the ab- 
sence of statute, therefore, the delinquent co-owner would 
have his interest preserved by the diligent co-owner's 
labor (31). To overcome the injustice of that situation 
Congress enacted in 1872 the following provision : "tTpon 
the failure of any one of several co-owners to contribute 
his proportion of the expenditures required hereby, the 
co-owners who have performed the labor or made the 
improvements may, at the expiration of liie year, ^ve 
such delinqnrait co-owner personal notice in writing or 
notice by publication In the newspaper published nearest 
the claim, for at least once a week for ninety daye, and 
if, at the expiration of ninety days after such notice in 
writing or by publication, such delinquent shall fail or 

(SO) Sontb End Hln. Co. r. 'Hniivr. 83 Nev. IB, S!l; Hnmr r. 
Pcdclue, 23 Mont 40t. 

<») rutMl T. HcFarluid. 144 Oal. 717. 
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refuse to contribate his proportion of the expenditure re- 
quired b7 tMs section, his interest in the claim shall 
become the property of his co-owners who have made 
the required expenditures" (32). 

The foregoing statnte relates, of course, only to the 
$100 of necessary annnal labor or annnal improvement. 
If any co-owner fails to contribate, and then his other 
co-owners expend more than $100, the delinquent co- 
owner may save his interest from forfeiture by paying his 
proportionate part of the $100. For anything beyond the 
$100 the co-owner irtio has made the expenditures must 
rely upon other legal rights, if any. The remedy given 
by the statnte is extrajudicial, and is confined, therefore, 
to the exact situation legislated about. The statnte is 
one of forfeiture, and shonld be strictly construed (33). 

The statute gives the diligent co-owners the ri^t to 
resort either to personal service or to publication at 
their option, and there is no saving of the rights of minor 
heirs (34). Moreover, the diligent co-owners may group 
in one notice the delinquencies of more than one year. If 
the ddinquent co-owner haa died, tiien, even though the 
estate has vested in minor heirs, it is not necessary to 
name them; but a notice addressed to the co-owner by 
name, "his heirs, administrators, and to whom it may 
concern," is suffid^it, if it contains the proper recitation 
of facts (34). 

<SS) n. 8. R. a, 12824. 

(S3) See Holbrooke t. Harrington (CaL), 86 Pac. 866; Turner t. 
Sawyer, 150 U. S. ET8. 

(84) Elder t. RorMOhow lUn. Co., 194 U. 8. S48. 
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SeonoN 2. Bblooaiiois of Mikino Claixb. 

§ 61. Relocatioiu by third penoiu. A relocation of a 
mining claim or a location covering part of a previous 
mining claim is effective, when made hj third parties, 
only if the prior claimant has abandoned his claim or if 
he has failed to perform the condition of annoal labor 
and hence his claim is forfeitable. 

The first thing to notice about a relocation is that it 
does not require a new discovery. Noting and claiming 
a vein or lode discovered and disclosed to view by a pre- 
vious prospector, who has abandoned or forfeited it, and 
adopting the discovery as one's own is making a dis- 
covery (35). But while a new discovery is not reqaisite 
to a relocation, the statutes make it necessary for the re- 
locator to do the regular discovery work by sinking a 
new discovery shaft, or by sinking the old one 10 feet 
deeper (36). Then, too, under the statutes it is necessary 
to mark the location on the ground, bo that its boimdaries 
may readily be traced, and to comply with the state stat- 
utes in regard to staking the claim. A relocator, in 
"jumping" a claim, is required to do practically all that 
the ori^al locator did except make a new discovery; 
but, under the state statutes, and by virtue of dedsions 
in GaUfomia, uid Utah, he may adopt the old boundary 
markings of the first locator, so far as they still exist, 
and still comply with the state statutory requirements 
(37). The location stakes should, of course, be replaced, 

(36) Harei t. lATagnlno, 17 DUh 186. 
(SB) Carlln v. Freemui, IS Colo. App. 8S4. 

(S7) CmvBj T. Hart, 138 Gil. 480; Brocklwok ▼. AlUon Mln. Oo, 
» UUh aS7. 
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if lost, and the proper notice posted. The fact of the 
matter is, Uiat while the statutes specifically relating to 
relocation are not aa precise in thedr requirements as they 
mi^t be, the relocator most locate and record in snb- 
Btantislly the same manner as the original locator had to 
do, except that he may adopt the stakes and monnments of 
the original location, and may sink the old discovery shaft 
10 feet deeper instead of sinking a new one (38). It seems 
to be assumed, although the relocation statutes do not 
always so specify, that the location requirements as to the 
time of posting notice, the time of staking the location, 
the size, placing, and marking of stakes and monuments, 
and the necessity of and time for record apply to reloca- 
tions. The relocator of an abandoned or forfeited mining 
claim has the same length of time to perform each of the 
acts of location subsequent to discovery as an original 
locator would have (38). fiut it should always be re- 
membered that in jurisdictions having relocation statutes, 
those statutes must be followed in all details. 

§ 62, Resumption of voi^: Anunmt of work n- 
quired. A relocation is often complicated by a claim of 
resumption of work by the prior locator. The federal 
statute about annual labor provides that "upon a failure 
to comply with these conditions, the claim or mine upon 
which such failure occurred shall be open to relocation 
in the same manner as if no location of the same had ever 
been made, provided that the original locators, their 
heirs, and assigns, or legal representatives, have not re- 



(88) Aniutrons ▼■ Lower, 6 Colo. S93; F«llcan Hln. Co. r. 8nod< 
(TUB, B Colo. 189. 
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snmed woik upon the claim after feilnre and before sncfa 
locauon** (39). 

What, then, is a resnmption of work within this section f 
Doing the fall $100 worth of work in any year will be 
taken to be resnmption in good faith, in the absoice of say 
evidenoe to the contrary (40). This is the rale as agunst 
those who seek to relocate after the work is done; bat as 
against a relocator, who comes in before the year is over 
and finds that the resmner has not proceeded with reason- 
able diligence to complete the $100 worth of work, bat 
instead has acted as if resnming and doing some work 
permitted a postponement of the rest, no presomption of 
good faith shoold be indulged. As the Montana court 
said: "The resumption of work by the original locator, 
whose rights are subject to forfeiture, without the ex- 
penditure, with reasonable diligence, during the year, 
of the som of $100 for labor or improvements upon the 
mine, is an evasion of the statute" (41). And that court 
very properly declared that the California case of Belcher 
Oold Min. Co. V. Befarrari (42), which decided that the 
expenditure of $24 on two dmms in Janoary was sncfa a 
resnmption of work as would defeat a relocation in Au- 
gust following, is unsonnd. The California oonrt h^ 
since modified its views to the extent of declaring that 
"to 'resume work,' within the meaning of said section 
2324, is to actually be^ work anew, with a bona fide 
intention of prosecnting it as required by said section** 



(39) U. 8. R. B, 1 2S24. 

(40) Temwcal Oil Co. v. Salddo, 1S7 Cal. 211. 
(11) Honafear t. Martin, 11 Moat. 81, 97. 
(tf) U CftL, 100. 
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(43). There is every reason to believe that it will yet 
hold that resuming worh does not mean regaining a year's 
time to do the work of the year of resmuption by making 
a slight ezpoiditare, bnt instead means begiiming in 
good faith and finishing with reasonable diligence $100 
worth of work as a condition precedent to the rehabilita- 
tion of the claim. The prosecution of the work to a finish 
with reasonable diligence is an essential element of a 
bona fide resumption. 

§ &3. Same: When resumption must take place. Hav- 
ing determined what a resumption of work is, the next 
thing to ascertain is when a resmnption must take place 
to defeat a relocation. As between a relocator and one 
j-liiiming to have resumed work under the statute, a very 
close question of fact may arise. The supreme court of 
Montana early decided and later reaffirmed the doctrine 
that the former owner may cnt out a relocator by re- 
suming work at any time before the relocator performs 
all the necessary acts of location, and California and 
New Mexico have held the stune way (44). The Mon- 
tana act of 1907 has recently changed the rule in that 
state. Opposed to the former Montana and to the Cali- 
fornia view is that of Judge Hallett, who in 1878 an- 
nounced the doctrine that resomption could come only 
before another has taken possession of the property with 
intent to relocate it. "It is," said Judge Hallett, "the 
entry of the new claimuLt with intent to relocate the 
property, and not mere lapse of time, that determines the 

(4S) HcCormlcb t. Baldwin, IM Cal. 217. 

(44) Oonu V. RiUMell. S Hont S68; Pharia T. Mnldoon. 76 Ctl. SS4; 
Ltemr T. Woodward, S N. M. 68S. 
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rij^t of the original claimant" (45). 'Wherever a min- 
ing code reqnires diBooveiy work as an act of location, 
the correct mle to be followed is that adopted hy the 
Montana act of 1907, namely: "The lig^t of a relocator 
of any abandoned or forfeited mining daim, hereafter 
relocated, shall date from the posting of his notice of loca- 
tion thereon, and while he is duly performing the acts re- 
quired by law to perfect his location, his rights shall not 
be affected by any re-entry or resnmption of work by the 
former locator or claimant" (46). 

While, as noticed above, a resmnption must take place 
in good faith and be prosecnted to the completion of the 
work with reasonable diligence, it seems to be tme wher- 
ever the question has come up that a resumption began 
in good faith the last day of the year, when it is too late 
to complete the $100 required expenditure for that year, 
and continued in regular working hours the first and 
subsequent days of the new year till the expenditure be 
completed for that year, will give the resumer a title 
superior to that of one who attempts to relocate in the 
early morning hours of the first day of the new year and 
prior to any work by the resumer that morning (47). As 
an original qnestion the correctness of that holding might 
be doubted, bat as it famishes a fair working rule it 
probably will be followed. 

§ 61 Prauatnre relocation. A word is necessary about 
premature relocations. A relocation is premature: (1) 

(47) Pee T. DenbUD, 111 Fed. 468; Wlllett ▼. Baker. 133 Fed. «37. 
(45) Little aunnel Co. y. Kimb«r, 1 Hon. H. B«p. fi8<, E39. 
(4«) MonL Lain. 1«01, p. IZl. 
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if it is attempted before the required and perfected loca- 
tion is Babject to forfeiture (48), and, (2) if it is at- 
tempted after a prior prospector has made discovery and 
begun the acts of location, but before the time allowed 
him to finish the acts of location has expired. In case (2) 
the relocation is i^emature, even though after it ia made 
the original prospector does not do the disoovery work, 
or record, in time (49). Premature relocations remain 
ineffective as against the original locator, but if they are 
diligently looked after by the relocator should be given 
priority over any snbseqnent relocation. The implication 
of the latest decision of the United States Supreme Coart 
on the question is, however, contrary to any such 
priority (50). 

§66. Oomidete relocatimi by the forfeitlDg owner. 
Belocations l^ the original locators or their grantors, 
based on the relocators' own defaults, are justified by 
the Utah supreme court (51) ; but where the same ground 
is relocated by the forfeiting owners, the discovery work 
wUl amount to less than the annual labor requirement, 
Ukd relocation is resorted to in order to escape doing the 
annual labor, that doctrine seems unsound. Wherever 
new discovery woi^ will not equal or exceed the $100 
annual expenditure for labor or improvements required 
on each location by the federal statute, the true rule 
would seem to be not to allow the delinquent locator to 



(48) Bfllk T. HMcher, 8 HonL «5; 104 n. S. 878. 
(48) Slem Blanca Co. t. Wlneholl, SB Colo. 18. 
(60) rarrell t. Lockhul, nO U. & 148. CtHnpara LftTBcnliw i 
UbllK 188 U. a. 448. 

(51) Wimock T. DoWltt, 11 Utali 884. 
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take advantage of his own delmqiieiiC7. A method to 
redeem his delinqTiency Ib pointed out by the statute, 
namely, by restuniiig wo^ and dilig^itly prosecuting 
it until $100 worth of work is completed for tbe year in 
which the last part of the work of resumption has to be 
done. If he does not wish to redeem his delinquency in 
the way so pointed out by the statute, then since the ^e- 
pression of one thing in a statute is the exclusion of 
others, and since a penalty put njwn a locator to be 
enforced against him by others cannot properly be re- 
garded as a privilege of his, his claim diould remain 
subject to relocation by others. 

§ S6. Relocation by amendment. Since the bounda- 
ries of the clfum may be changed whoever intervening 
rights of third persons are not injured, and the name of 
the claim may be varied so long as third persons are not 
misled, the claim owners may amend the location notices 
and the record to show such changes. With reference to 
relocation by amendment, just as with reference to re- 
location on forfeiture of the previous location, whatever ia 
necessary to the success of the relocation must be done. 
If the location is moved, then the location notice and 
markings should be changed to conform thereto, and all 
posts and monuments, as well as discovery workings, etc, 
made to comply with the local statutory requirements. 
As the am^idment takes effect by relation, the discovery 
shaft, if already the required depth, need not be deepened, 
and in general, so far as the orifpnal location conformed 
to the law and is not necessarily altered by t^e amend- 
ment, no change need be made. Hie new location oertifi- 
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cate mnstT of course, be executed with the same i>artica- 
larit7 in eveiy detail that was required in the original. 
Relocations by amendment, of coarse, in no way avoid 
the annoal labor requirement. 

Sbctiob 3. Afpucations to Patent Minino Claims. 

§ 57. In general Any qualified owner of a mining 
claim upon which he and his grantors have expended 
$500 worth of labor, or have made $500 worth of improve- 
ments of a kind that meets the requirements of annual 
labor or annual improvements, may apply for a patent 
for such claim. The $500 expenditure should be complete 
before the application for patent; bat a completion be* 
fore the expiration of the period of publication of the 
application for patent will do (52). The land office rale 
provides: "The expenditures required may be made 
from the surface or in numing a tannel, drifts, or cross 
cnts for the development of the claim. Improvements of 
any other character, such as buildings, machinery, or 
roadways, must be excluded from the estimate xmless it 
is shown clearly that they are associated with actoal 
excavations, such as cnts, tunnels, shafts, etc., are essen- 
tial to the practical development of, and actually facili- 
tate the extraction of mineral from, the claim" (53). 

As the applicant will act from the start on the advice 
of the deputy mineral surveyor he selects to survey the 
claim for patent, and after survey (and preferably from 
the start) on that of his attorney, it will be necessary 
to indicate only briefly here the steps in the patent pro- 

(S» NlelMD T. CbampsfDA Hbilns Go„ 19 Land Dec. 491. 
(U) Lwtd OOct RulM uid RecuUUou on Hlalnc, Sol* U7. 
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cess. The black letter headings in Chapters XVUi, XIX 
and XX, of Gostlgan's American Mining Iaw, are taken 
for that purpose. 

S 68. Patenting' lode clainii. The steps in tiie patent- 
ing of lode claims are: (a) The survey; (b) the filii^ of 
the application papers; (c) the filing of the final papers; 
(d) the issuance of patent 

§ 69. Bnnrey nqnlrements. The order of proceeding 
for surrey consists of (1) the selection by the applicant 
of a deputy mineral surveyor, whose appointment to 
make the survey the applicant will request; (2) the ap- 
plication to the surveyor general for an order of snrvey; 
(3) the order of the surveyor general that a survey be 
made by the deputy mineral surveyor selected by the ap- 
plicant; (4) the survey by the deputy, including the 
preparation by him of the field notes and of a preliminary 
plat of the property; and (5) the approval of the survey 
by the surveyor general, including the preparation and 
delivery to the deputy mineral surv^or for the appli- 
cant, or to the applicant himself, of the approved field 
notes and copies of the final plat 

§ 60. First set ol s^ipUcation papers. The first set of 
papers filed by the applicant includes (6), three copies 
of the notice of application for patent posted on the claim, 
one copy having attached an affidavit showing that the 
notice and a copy of the final plat were posted in a con- 
spicuous place on the claim; (7) a copy of the final plat; 
(8) a copy of the approved field notes; (9) the applica- 
tion for patent; (10) the proof of citizenship by affidavit 
of the applicant, and, if the applicant is a corporation, l^ 
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a certified oopy of the corporation's charter or certificate 
of incorporation; (11) the pablisher's agreement, which 
iB the contract of the proper newspaper publisher to pab- 
lish the notice of application for patent and to hold the 
applicant alone responsible for the charges of pnblica- 
tion; (12) a certified copy of each location notice; and 
(13) the abstract of title of each daim or eqoivalent evi- 
dence of title in the applicant. 

The filing of these papers is at once followed by the 
posting of the notice and plat in the local land office 
and by the pnblication of the notice of application for 
patent. The notice of application for patent most remain 
posted on the claim and in the land office, and mnst be 
published for the full period of 60 days, and within that 
period adverse claims must be filed. 

S 61 Advene daims. An adverse claim is one of title 
to part or aU of the snrface songht to be patented. It 
mast be filed during the GO-day period of publication of 
the notice of application for patent, mnst show fully the 
nature, boundaries, and extent of the adverse claim, and 
must be followed, within 30 days after it is filed, 1^ the 
commencement of the proper court proceedings. 

§ 62. Same: Oonrt proceedings. The court proceed- 
ing is, according as the situation calls for one or the 
other, an action in ejectment or a suit in equity. If it is 
an action in ejectment, there is a right to a jury trial. 
If it is a suit in equity, there ia in most jurisdictions no 
such right. The adverse claimant is plaintiff in the pro- 
ceeding, and the particularity of allegations required in 
the pleadings varies in the different jurisdictions. The 
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trial is mneh like the ordiitary trial where the ownership 
of real property^ is litigated; bat the dtizenship of the 
parties it involved, and jadgment may be entered that 
ndther par^ is enUtled to the conflict area. 

S 63. Same: Kdation <tf the laod deparbnoit to pro- 
oeedinca. Pending the determination of the court pro- 
ceedings the land department stays all steps in the appli- 
cation for pat^it, except tiie completion of the posting 
and publication of notices, the posting of plats, and the 
filing of the necessary proofs of both. If the court pro- 
ceedings are not begon, a certificate to that effect is ob- 
tained, and the patent application proceeds as in the case 
of no adverse claim. If the court proceedings are begun, 
and end by giving the whole conflict area to the applicant 
for patent, he simply files in the land office a certified copy 
of the judgment roll, and the patent application proceeds 
as if no adverse had been filed. If, however, part or all 
of the conflict area is awarded to the adverse claimant, 
fliat part is excluded from the application and will be 
patented to the adverse claimant without the necessity 
of posting and pnblieation on his part, if he complies 
with the land department's roles. Where the court's 
judgment is that neither party is entitled, the filing of 
the certified copy of the judgment roll ends the 
application. 

§ 64. Protests. A protest, unlike an adverse claim, is 
an objection made, not to acquire title for the objector, 
but to prevent the applicant for patent from getting 
title because of some fatal defect, and a protest will not 
lie where an adverse claim was proper. A protestant is 
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in the nature of an amicns corisB (friend or adviser of 
the court). The protest should set forth all material 
issnable facts with snfiScient particularity to inform the 
applicant of the case against him. 

1 66. Final set of application papers. The second and 
final set of papers filed by the applicant for patent in an 
uncontested application indades: (14) Proof by affidavit 
that the plat and notice of application remained conspicn- 
onaly posted during the publication period; (15) proof 
by the publisher's affidavit that the notice was dnly pub- 
lished; (16) proof by affidavit of the items of the appli- 
cation expenses ; and (17) the application to purchase the 
land, accompanied by the purchase money. 

I 66. Entry and patent. Upon the filing of the final 
application papers the register and receiver of the local 
land office at once forward a copy of (17), above, to the 
chiefs of field division of special agents, and the register 
makes (18) his certificate that the notice of application 
and the plat remained posted in the land office during 
the publication period. Upon a favorable report from 
the chiefs of field division, the register makes (19) his 
certificate of entry. The receiver of the local land office 
therenpon issues (20) his duplicate receiver's receipts. 

The complete record is then forwarded to the commis- 
sioner of the general land office, and, if everything is reg- 
ular, (21) a patent issnes in dne course. 

% 67. FatMtiiig min sites. Hill sites patented with 
lodes are included in the same survey and in the various 
lode application papers. The mill site must be carefully 
described in the papers, and a copy of the notice and 
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one of tiie plats must be posted on the mill site, as well 
as Ttpon the lode daim. Proof by affidavit must be far- 
nished of the non-mineral character of the gronnd. Mill 
sites patoited separately from lode claims are patented 
in exactly the same way aa lode claims, except that proof 
by affidavit must be famished of the non-mineral charac- 
ter of the ground and of the mill site ose to whidi the 
gronnd ia being pnt. 

§ 68. Patenting plaoer claims. With tiie' exception 
that no survey need be made for placers conforming to 
government survey subdivisions, and that a special kind 
of descriptive report by the deputy mineral surveyor is 
called for by the land department, the proceedings to 
obtain a patent for a placer clum are the same as those 
for a lode olum (§§58-66, above). 

g 69. Known lodn within plaeen. Known lodes in 
placers must be located as such by the applicant for placer 
patent if he intends to claim them in his placer applica- 
tion. Known lodes not claimed by tiie applicant for placer 
patent may be patented by third parties after a depart- 
mental inquiry establishes that they are known lodes. 

§ 70. Katnre of a patent. A patrat is both a judgment 
in rem of the quasi-judicial land department and a con- 
veyance of title by the Fnited States to the patentee. If 
within the jurisdiction of the land department to issue 
and valid on its face, a patent is not subject to collateral 
attack. It is in the conclusiveness of title to the land 
conveyed that a patoit excels a location. 
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CHAPTEB IV. 

EZTKALATERAL SIGHTS UHDEK AOT OF 1872. 

§71. Statutory provision. To explain extndateral 
rights properly wonld require more space than is allowed 
to this whole article, and as the topic is one primarily for 
the mining expert and the mining lawyer, it seems best 
to attempt here nothing but the bare general statement 
of what the extralateral right doctrine ia under the act 
of 1872. 

The extralateral right section of the act of 1872 ia as 
follows: "The locators of all mining locations . . . 
shall have the exclusive right of possession and enjoyment 
of all the snrface inclnded within the lines of their loca- 
tions, and of aH veins, lodes, and ledges throughout their 
entire depth, the top or a[)ex of which lies inside of sii<^ 
snrface lines extended downward vertically, although such 
veins, lodes, or ledges, may so far depart from a perpen- 
dicular in their course downward as to eztraid outside the 
vertical side lines of such surface locations. But their 
right of possession to such outside parts of such veins or 
ledges shall be confined to such portions thereof as lie be- 
tween vertical planes drawn downward as above de- 
scribed, through the end lines of thMr locations, so con- 
tinned in their own direction that such planes will inter- 
sect such exterior parts of sndi veins or ledges. And 
nothing in this section shall authorize the locator or pos- 
sessor of a vein or lode which extends in its downward 
S59 
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course beyond the vertical lines of his dum to enter 
upon the surface of a eUim ovned or possessed hj 
another" (54). 

§ 72. Esraltiiig doob^ne. In the act of 1872 there is a 
reqnirement that the end lines of mining locations shall 
be parallel, thon^ that provision is not found in the extras 
lateral ri^t section (55). Bat since there is no reqnire- 
ment that the side lines shall be parallel, and since tiie 
statute contemplates a location along the strike of the 
vein, it has been decided that the requirement of parallel 
end lines is for the purpose of bounding the underground 
ottralateral rights which the owner of the location may 
exercise (56). The result is that, with the posuble excep- 
tion of cases where the end lines converge on the dip, 
parallelism of end lines is essential to the right of the 
locator or patentee to follow his vein outside of the com- 
mon-law limits of his claim. The claim itself is valid if 
the end lines are not parallel; bat in such case it has 
not the extralateral right feature (57). 

Under these sections of the federal statute, the extra- 
lateral right doctrine is the doctrine that a lode claimant, 
who owns the apex of a vein which departs from the side 
lines of his daim in its descent into the earth, may pursue 
the vein into the laterally adjoining land within planes 

(G4) U. S.R. B., 12322 

(SB) U. S. R. a. 1 2S20, I S82S. 

(G«> Dd Uonte Mining Co. v. Laat Cluuica Hinlnc Co., 171 V. 6. GE. 
To Klve extraUtentl rights, the end Udm, In addition to tielns panU«l, 
*toiist bo itralgbt Unea, not broken or curved ones." Walratli t. 
Champion Hln. Co.. 171 U. B. 2»l, Sll. 

(G7) Iron SUTor lOn. Co. t. Blgln Ulnlns Co., 118 U. S. IH; Moo- 
tuut Go. T. Clnrfc it Fed. 626. 
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drawn through the parallel end lines of the claim and ex- 
tended in their own direction. For the detailed applica- 
tion of that doctrine, reference shonld be made to any 
of the standard treatises on mining law. 

NOTE. 

GOAL, TDCBEB AXD 8T0NB LAND ENTRIES AHiy PATENTS. 

1 7S. DapwtzMBUl regnlatku. A word flhould be nid about coal 
land and timber and atoae land entrlea. Very full rogolatliMUl Is r^ard 
to both are printed and dlatrlbnted In aeparate pampblata which may be 
had br anyone who will wrlt« to the Oeneral Land Office In Waahlng- 
ton, D. C, and aa they are aubject to freqaent cbangea it will not be 
dealrable to give detalla here. For Inatance, by the circular of Nor. SO, 
1S08, very material changea were made In the method of obtaining 
timber and atone landa from the goTeroment 

1 71. Coal land sntrlei. Coal landa are entered by legal nibdiTiaioilfl 
by qnallfled IndlvlduaU and aaaoclatlona. Any Indlrldual who la » 
cltlaen of the United Statea, or haa declared hlmaelf to be auch, and who 
ia 21 yean of age, may enter by legal BabdiTlel<Hia not to exceed 160 
acrea. Any aaeoclatlon, which Includee a corporation, compooed of 
IsdiTiduala qnallfled to make entry aa IndlTlduala, may enter not to 
exceed 320 acrea by private entry, and It the aaaodatlon oonslata of not 
leas than four Qualified peiaona, who ahall have expended not lea than 
|£,000 In working and Improving a coal mine or minee, It may entsr 
not to exceed 640 acres. Including each mining Improvementa. The right 
to purchaee coal landa can be exerclaed but once, whether the peraon 
exerclalng It did ao alone or aa a member of an aaaodatlon, and no 
entry can be allowed to an aaaodatlon which has In it a alngle peraon 
dlaqualified. The coal land Uwa recognlae two klnda of entry: 
(a) Ordinary caah entry; and (b) cash entry under a preference right 

I TC. OrdlnaiT caah entry. Ordinar; cash entry ia without pievioiia 
occupation or improvement of the land, and the atspa In It are: (1) the 
AUng of « Bwom application; (2) the poeting and pabllcatlon of a 
noUce of appItcaUon; (3) the proofa of the completed poatlng and pab- 
llcatlon; (4) the determination In the land office of adverse clalma and 
proteeta; <5) the report by the cblefa of field dlvtalon of apeclal aganta 
of the land departmeitt; (6) the reglater'a certificate for entry and the 
recatver'a receipt; and (7) the patoiL 
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ITS. OaA mart vntm m |K«f a wu o» ilfU. TIw Mtul poMCMtuB 
of coftl lands and the bcrna flde opening tlumm of a eoti mine sIts 
a pnferenn rifbt tn tbe lands, which mnst b« sxendaed. If at all, within 
fO daya. The procsedlnsa otherwlae are entatantlally like tboae In the 
case of ordlnarT caah antrT, except that aatry claimed onder a prefer- 
«oce right cannot take place until a rear aftar the expiration of the 60 
dar period allowed for flllnc the awom appUcatlML 

1 77. Ttmbor and Aona land entrfai. Under the timber and >toH 
act of Jane I, 1878, aa amended Ansoat i, 18M, a aomewhat different 
plan la nor followed In the case of laoda valaable chlellr for timber 
or atone and nnflt for ealUvation at the time of aale. Onlr 1<0 acres 
can be acquired by anj one person, association, or corporation, bnt any 
qnalUed peraon may obtain title under the law if tlie foUowlng steps are 
aatlsfactorily taken, namely: (1) the examination of the land by the 
applicant not more than SO days before the date cd hla application ao 
that he may knowingly swear to the character and condition of tlie 
land; (I) the presentation of an application and sworn statement in a 
form prescribed by the regnlationa and accompanied by a llllng fee of 
tlO.OO; (3> a report on the application by the chief of Held dlvlalon of 
special agents of the land department; (4) an vpralsement, and, if 
required and the proper depoelt of tbe cost thereof Is made, a reappraise- 
ment of tbe land by an officer or employee of the govemment; (5) a de- 
posit of the apprised price of the land with the receiver; <6) the 
posting and publication, for 60 days prior to the date of ottering final 
proof, of a notice of tbe application and of tbe date of making proof; 
(7) the making of the Hoal proof at tbe time and place mentioned In the 
notice; (8) the determioatlon of conteata and protesta; and (S) final 
entry and patrat 
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grSTEKS OF IBBiaATIOH LAW. 

fi 1. Definition. The law of irrigation comprises thorn 
legal mles and princdples which govern the application of 
the water of natural streams and waterconrses to lands 
for the purpose of raising agrionltnnd crops and other 
products of the soiL In Sonth Dakota, there is a apedal 
body of statute law dealing with irrigation from artesian 
wells and Uie nse of ondergroTmd waters for tiiat pur- 
pose. There are also statutes in some states dealing with 
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storage of snrfaoe water for irrigating pnrpoBos. Bnt 
the law of irrigatioii, in the sense in which it has become 
a well-settled body of case-law in the arid and semi-arid 
states and tnritories, has to do only with the use of tiie 
water of natural streams and watereonraes. 

SacnoN 1. CoiaK»iT L&w Dociam. 

S 2. When in force. The common law with respect 
to waters and riparian rights b in force in the great 
majority of the United States. It governs wholly or in 
part in every jnrisdiction except Arizona, Colorado, 
Idaho, Nevada, New Mexico, Utah, and Wyoming. In a 
number of states, however, as will be explained presently, 
it is superseded over a considerable part of the state, or 
as to the pablio domain, or may be superseded anywhere 
by condemnation of pre-existing rights acquired there- 
under. 

§ 3. Amonnt of use determined 1^ iti cSiaracter. The 
fundamental principle of the common law with respect 
to water is that ntnning water, the water of natural 
streams and watercourses, is not susceptible of owner- 
ship. It may not be owned. It may only be used. The 
common law determines who may use it and how he may 
use it. Allowing no one to own the w^ter and hence to 
daim an exclusive right to appropriate, divert, or dis- 
pose of it, the common law permits a reasonable use of 
the water by all riparian owners, that is by all owners 
along or over whose lands the stream or watercourse 
flows. But a distinction is made with respect to the 
character of the use to which the water is put by the 
riparian owner. If he uses the water for domestic por- 
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poses (see § 31, below), there is no limit to the amount 
he m&y take. If he nsea it for ptirpoBes other than do- 
mestic, the nse to which he may put it is limited by the 
right of every other riparian owner to make a like use 
and he is allowed only a reasonable nse of the water. 
Confoaion has arisen in this connection from the mi- 
fortunate employment of the words "natnral*' and "or- 
dinary" to mark those nses which the common law does 
not attempt to limit, and "artificial" or "extraordinary" 
to mark those with respect to which a limitation is im- 
posed. It has been said that domestic nse is a nse to 
satisfy a "natural" or an "ordinary" want, while nse 
in irrigation, in mining, for power, or to carry off waste 
is use to meet an "artificial" or "extraordinary" want. 
Misled by these words, men have indulged in no little 
argument in the semi-arid states to the effect that irri- 
gation supplies a "natural" want and that use of watei 
for that purpose is natural and ordinary in semi-arid 
regions, and the legislature has sometimes enacted that 
use for irrigation shall be so regarded. But tins argu- 
ment misses the real point of tiie common law doctrine. 
As one court has said: "The law does not regard the 
needs and desires of the person taking the water solely, 
to the exclusion of all other riparian proprietors, bat 
looks rather to the natnral effect of his use of the water 
npon the stream and the equal rights of others therein. 
The true distinction seems to lie between those modes of 
use which ordinarily involve the taking of small quanti- 
ties and but little interference with the stream, such as 
drinking and other household purposes, and those which 
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necessarily mvolve the taking or divenion of \axge quan- 
tities and a considerable interference with its ordinary 
oonrse and flow, anch as mannfactnring purposes" (1). 
Manifestly irrigation is to be pnt in the latter category, 
and it is now conceded that, where the common law pre- 
vails, use of water for irrigation is not only oon&ied to 
riparian owners, bnt is snbject to the limitation that the 
nse mnst be reasonable under the facts of the case in 
hand. 

S4. What ii a reaaonable tue? By "reasonable" ns^ 
the common law means a nse consistent with a like right 
of nse in all other riparian proprietors. The leading 
case upon this point is Embrey v. Owen (2). The plain- 
tiffs occupied a grist mill on the banks of a river. The 
defendant owned land on the river above the mUl and was 
diverting part of the water to irrigate certain meadows. 
The working of the plaintiff's mill was in no way impeded 
by the amount of water diverted, there was no sensible 
diminution of the stream by reason of the diversion, and 
the loss of water was asoertainable only "by inference 
from scientific experiments on the absorption and eva^ 
poration of water poored out on tiie soil." The court 
held that the plaintiffs had no case, since the use by the 
d^endant was consistent with a like use by other riparian 
owners and hence reasonable. Baron Parte said (p. 
368): "This right to the benefit and advantage of the 
water fiowing past his land is not an absolute and ex- 
olosive rij^t to the flow of all the water in its natural. 

(1> Hens T. CofllM, 67 Neb. GOO, Ell. 
<S) «Ex,SGS. 
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state. . . . but it is a right only to the flow of the 
water, and the mjoyment of it, Bobject to the eimilar 
rights of all the proprietors of the bante on each side 
to the reasonable enjoyment of the same ^t of Provi- 
dence." This case was racognized as having settled the 
law in the leading American case of XUliot v. Fitchburg 
B^ Co. (3), and has been followed in the American cases 
on the common law of irrigation. 

Obvioosly no fixed rules may be laid down with respect 
to what is a reasonable use. The common law, as coarts 
have often said, "seeks to secnre equality in the use of 
the water among all those who are so sitaated that they 
may use it." But certain uses are so clearly unreason- 
able that the courts have settled that they will not be per- 
mitted. Tbeseare: (1) diversion to and use on non-ripar- 
ian lands; (2) consmnption of all tiie water; (3) waste of 
water; (4) needless diminution of the amount of water; 
and, (5) failxire to return the unused water to the streuu, 
to the injury of other owners or so as to prevent reason- 
able use of the stream by them also. Subject to these prop- 
ositions, the uses which a riparian owner may mahe of a 
stream for purposes of irrigation "must be judged, in 
determining whether they are reasonable, with reference 
to the size, situation, and character of the stream, the 
uses to whidi its waters may be pnt by other riparian 
owners, the season of the year and the nature of the 
re^on. These circumstances differ in differrat cases, 

(S) 10 CiUh. (Hon.), 19L 
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and what use is reasonable mnst be largely a question 
of fact in eadi case" (4). 

S 5. What are riparian lands? The reqairement that 
the use be npon riparian lands does not mean that use 
npon the whole tract owned by a riparian owner is neces- 
sarily permitted. If the tract is non-iiparian, the use is 
obvionsly nnreesonable. But the lands of a riparian 
owner may extend back a long way from the stream, and 
mach ingrainity has been expended in the attempt to fix 
some absolate tests by which it may be determined to 
what extent he may claim a right of use npon his lands 
in sQch cases. Thus it has been siud that lands beyond 
the divide or watershed, although part of the same tract 
with riparian lands, are not riparian; that contignons 
land sabseqnently acquired by a riparian owner, which 
itself lies away from the stream, is not riparian; and 
that "the extent of riparian land cannot in any event 
exceed the area acquired by a single «itry or purchase 
from the government." And it has even been suggested 
that riparian land "may not exceed the smallest legal 
subdivision of a section, that is forty acres, or, in lieu 
thereof, if an irregular tract, a designated numbered lot, 
which is bordered by a natural stream or over which it 
flows" (5). Such attempts are futile and unnecessary. 
The requirranent that the water be used on riparian lands 
is not a primary rule, bat a corollary of the prime re- 

(4) U«ns T. Coffee, 67 Neb. GOO, 604. 61B (cltlns caaea); Lux y. 
Haggln, 99 CU. 2SG. 

(5) Cmwford Company t. HaUiaway, <7 Neb. S25. 8«e Lnx v. 
HacEin, <8 Cal. 4SGi Bathcate v. Iirlne, 126 Cal. I3G; Watklni t^oA 
Oo. T. ClemraU. 88 Tex. E7S. Contra: Jonea r. Conn. 39 On. SO. 
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qnirement that the use be reasonable. Hence it is not the 
nnmber of acres in the tract nor the manner in which the 
tract was acquired, bat the amount of water in the stream 
and the uses to which it may be put by others that shonld 
be looked to. If there is abmidance of water and those 
who can possibly use it are few, use over large tracts 
may be in no way inconsistent with equality of use by 
others. If, on the other hand, there is little water and 
there are many to nse it, use on all of the tract first 
acquired, or on the whole of the smallest govemment 
subdivision might prevent a like use by others. 

SbCIIOK 2. BOUAN AUD Cim. hAW DooTsimiB. 

§ 6. Koman and dvil irrigation law. The lEoman law 

held that running water was res communis, that is, that 
property in it was la no one and the tight to nse it in 
everyone. But a distinction seems to have been made 
between public streams, those which flowed continually; 
and private streams, those which were dry at certain 
periods (6). According to the civil law, public streams 
are natural waterconrses, navigable by boats or rafts; 
all others are private streams (6). Public streams are 
the property of the state and the use of them belongs to 
the state, which grants rights of nsing the water to in- 
dividuals by way of concession (franchise), charing a 
toll therefor (6). ]ji the Boman law the owner of a pri- 
vate stream had the same power with respect thereto that 
he had over any other property (7). According to the 

(«) DlgMt ZLHI, 3. 1, IS; Demburs. Pandektm, I, 113; Fi«neh 
Ortt Code, i GS8. 

<T) DlKMt, XUII, 1!. 1, I 4. 
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dvil law (i. e. Ute modem law of contmental Eniope) a 
certain commtmity of xise in private streamB is pre- 
served ; the ni^ter owner cannot withdraw the water that 
would naturally come down to the lower owner, and must 
restore the water to tiie bed of the stream after using 
it (8). 

fi 7. Not adiqrted to arid regknu. It is manifest that 
nether the oommon law nor the civil law systems were 
adapted to the necessities of the arid states and territor- 
ies, nor even to all parts of the semi-arid jurisdictions. 
The difficulty with the oommon law rules was that where 
there was no more than water enough for one to use with 
advantage, the requirranent of equality of use prevented 
anyone from using. The difficulty with the dvil law rule 
was that at the time when the law upon this subject was 
evolving there was usually no organized government at 
hand on the public domain to license use of streams, there 
had been no survey of the water resources of the country, 
and the idea of such license or concession was foreign to 
the individualistic ideas of the pioneer. Henoe a third 
system was evolved from the necessities of the situation 
by the pioneers of the Pacific slope, which has become the 
foundation of the American law of irrigation. This is 
based on what is known as the appropriation doctrine. 
Section 3. Appbopbiation Booraira, 

§ 8. Origin in mining eastom. Whereas the funda- 
mental notion of the common law is equality in use among 



(8) Dernbarg, PondeUea, I, |7S; Prsncb CItII OoAk, |C44. In 
Sootluid. Uila doctrine aeemB to tuLTs bMn applied to all wtnania, h that 
the rnlei ar« about the same as those of the common law. Bell. Prln- 
elplea of the law of Scotland, || 1100-1108. The BomaibDntch Law on 
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ripaiian owners, the fundamental idea of the appropria- 
tion Bystem is that priority of application to a ben^cial ^ 
nse gives a right to use the water so appropriated, so 
long as the ase is kept np, even though it be all the water 
of the stream, whether applied on riparian or non-ripar- 
ian tracts, to the fflcdnsion of those whose claims are 
sabsequent in time. At one time there was a tendency 
in the common law toward snch a doctrine. Thns in 
Williams v. Morland (9), Bayley, J., said: "Flowing 
water is originally publid juris. So soon as it ia appro- 
priated by an individnal, his right is co-extensive with the 
beneficial nse to which he appropriates it. Subject to that 
right, all the rest of the water remains pnblici jnris." 
Bat the common law, as has been se^i, eventoally took 
another course. The idea of acquisition of a right by 
priority of appropriation to a beneficial use arose on the 
public domain at the time of the discovery of gold in 
California. Ooremment and law had not been estab- 
lished, there was no agricultnral population, there were 
no riparian owners, and streams could be put to no nse 
except for mining. "From the necessities of the case, 
there being no law applicable, the miners held meetings 
in each district or locality and adopted regulations by 
which they agreed to be governed. As at that time 
streams conM be pnt to no nse except for mining, and as 
the nse of large quantities of water was essential to min- 
ing operations, it became settled as one of the mining 
customs or regulations that the right to a definite quan- 
tity of water and to divert it from streams or lakes, could 

(9) SB. aO. (Bns.),UO. 
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be acquired by prior appropriation. This cnBtom ao- 
qnired atrcoigth ; rights were gained nnder it and invest- 
menta made, and it was soon approved by the courts and 
by local legislation; and, though not ori^nally available 
against the general government or its patentees, was 
made so available by act of Congress in 1866" (10). 

9 9. Application to irrigation. From mining this doc- 
trine spread to irrigation. In California, where it origi- 
nated, it was applied to the public domain only. Colorado 
applied it to private lands as well, and that state has 
taken the lead in the development of the law npon this 
snbject. The common-law doctrine and the appropriation 
doctrine are well contrasted by the sapreme conrt of 
Colorado in Oppenlander v. Left Hand Ditch Co. (11), 
thns: "At common law the water of a natural stream ia 
an incident of the soil throngh which it flows ; nnder the 
constitution [of Colorado — i. e. the appropriation doc- 
trine] the unappropriated water of every natural stream 
is the property of the public. At common law the riparian 
owner is, for certain purposes, entitled to the exclusive 
nse of the water as it flows throngh his land ; under the 
constitution the nse of the water is dedicated to the peo- 
ple of the state subject to appropriation. The riparian 
owner's right to the use of water does not depend upon 
user and is not forfeited by non-user; the appropriator 
has no superior right or privilege in respect to the nse of 
water on the ground that he is a riparian owner; his 
right of use depends solely upon appropriation and user; 

(10) See Atchison t. Pateraon, 20 WbIL (U. S.), SOT. 610. 

(11) 18 CoL Hi. 147. 
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and he may forfeit such rif^t by abandonmoit or by 
non-user for sncfa length of time as that abandomnent 
may be implied. A riparian proprietor owning botii sides 
of a running stream may divert the water therefrom, pro- 
vided he returns the same to the natural stream before it 
leaves his own land so that it nuy reach the riparian 
proprietor below without material diminution in quan- 
tity, quality or force; the appropriator, though he may 
not own the land on either bank of a running Btream, may 
divert the water therefrom, and carry the same whither- 
soever necessity may require for beneficial use, without 
returmng it or any of it to the natural stream in any 
manner." 

§ 10. Where and to what extent In force, l^e juris- 
dictions in which the appropriation system obtfuns may 
be divided into three classes : (1) those in which the sys- 
tem obtains exclusively over the entire domain; (2) those 
in whidi it is in force on the public domain, while the com- 
mon law is in force on private lands, but appropriations 
made on the public domain are valid against subsequently 
acquired riparian rights: and (3) those in which the com- 
mon law was originally in force but statutes have intro- 
duced the appropriation system for all or a x>art of the 
state, and it may be pnt in force by condemnation or 
acquisition of any previously acquired riparian rights. 
To the first class belong Arizona, Colorado, Idaho, Ne- 
vada, New Mexico, Utah, and Wyoming. These are called 
the arid jurisdictions. The common law was not applica- 
ble to the conditions of these jurisdictions, fa^ice, aooord- 
ing to a settied principle, was not received therein as law, 
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and in snbetanoe has been rejected from the beginning 
(12). The jmisdictionfl in the second and third dassee 
are called the semi-arid states. In these jnrisdit^ons the 
oommon law is mtirely applicable to consideraUe portiona 
of the state, and, as these were nsnally the parts first set- 
tled, was received and ri^ts were acquired therennder 
before the appropriataon system was introdoeed or given 
sanction by l^ialation. The second class inclndea Cali- 
fomia, Montana, Oregon and Washington. 

S 11 Common lav rnle dunged by itatate. The third 
class includes Kansas, Nebraska, North Dakota, Oklaho- 
ma, South Dakota, and Texas. In Kansaa the appropria- 
tion system was introduced for the portion of the state 
west of the ninety-ninth meridian by statate from 1885 to 
1891. In Nebraska, after the common law had been in 
force since 1855, the appropriation system was introduced 
potentially for the \rtiole state by a series of statntes from 
1889 to 1895. In North Dakota, the oommon law having 
been in force in the territory of Dakota at the time of the 
adoption of the state oonstitntiou, the state oonstitntion 
provided that "all flowing streams and natural water- 
courses shall forever remain the property of the state for 
mining, irrigating, and agricultural purposes," and l^s- 
lation has provided a system of appropriation. Id Okla^ 
homa, an act was passed in 1897, superseded hy a new one 
in 1907. South Dakota has a brief statutory provision 
for appropriation of water. In Texas the appropriation 

(12) The common law vm held to be ia force at flnt In Nerate In 
Tan Sickle t. Halnee, 7 Ner. S4>. ARenranto tUt ma orwnded. Blla 
T. Grajraon, 24 Ner. iU. 
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doctrine waa introdTioed for "the arid portion of the 
state" by legislation in 1895. 

S 12. Same: OoBstitotional difflcatties. Serions qnes- 
tions have arisoi npon this legi^tion in states of the 
third groap. It is manifest that riparian rights existing 
prior to the new constitntional and statutory provisions 
coold not be divested oShand without compensation. As 
has been seen, at common law, the riparian owner's rij^ts 
do not depoid npon nse of them, l^ey are annexed to 
the riparian land itself. Hence, confining the statutory 
provisions to nnappropriated water does not obviate the 
difficolty. If such provisions operate to divest the pre- 
existing rights, they are nneonstitntional (13). Appro- 
priations nnder snch legislation must be subject to pre- 
viously acquired riparian rights except as the latter may 
be divested by condrannation. Here new difficulties arise. 
Granting that a public irrigation ditch which may be tued 
by all who are accessible, on payment of reasonable rates, 
is a public nse for which property rights may be con- 
demned, is this true of a private ditdi, for the nse of the 
private owner onlyt This raises a qoestion analogous 
to those arising under drainage acts, which remains un- 
decided (14). In Colorado, Montana, Washington, and 
Wyoming express constitntional provisions exist to ob- 
viate it 

(IS) Lnz T. HogglD, S9 Cal. SEE; Cluk ▼. Gunbrldce, «tc, Irrigar 
tloQ Co., 4G Neb. T98; Blgelow t. DimpM-, 7 N. D. IGL 

(14) JviiMli T. Casus Bock, «tc, Co., 67 Neb. tn, UX. 8M Cluk 
▼. Nub. 198 U. S. Sei. 
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AFPBOPBUnOM OF WATEB FOB DtRIOATION. 

§13. Bub of ri|^ <tf appn^ffiatiffia. At the present 
time the legal basis for rights of appropriatioii is to be 
found in legislation. With respect to the public domain 
of the United States, impropriations are founded pri- 
marily upon the act of Congress of 1866 and the act of 
1870 amendatory thereof (1). The act of 1866 provides : 
"Whenever by priority of possession rights to the nse of 
water for mining, agricultaral, mannfactnring, or other 
purposes have vested and accrued, and the same are rec- 
ognized and acknowledged by the local customs, laws, and 
the decisions of the courts, the possessorB and owners of 
such vested rights shall be maintained and protected in 
the same; and the right of way for the constmction of 
ditches and canals for the purposes herein specified is 
acknowledged and confirmed." The act of 1870 pro- 
vides: "All patents granted or preemptions or home- 
steads allowed, shall be subject to any vested and act^ned 
water rights, or ri^ts to ditches and reservoirs used in 
connection with audi water rights, as may have been ao* 
quired under or reet^vized by the preceding section." 

Secondarily they rest npon local customs, laws, and de- 
cLnoBB of the courts in the jurisdiction where the land 

(1) U.8.R.a, IISSSMO. 

376 
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lies, to rights acquired wheretmder Congress has given 
efficacy. Originally, appropriations were goremed by 
cnstom jnst as mining claims were governed by miners* 
customs and district mles, and the conrts have recognized 
and developed this body of customary law by judicial de- 
cision, ta^ng judicial notice of it as a part of the local 
law (2). But legislation soon took the matter in hand, 
and ia every jurisdiction the details are now regulated by 
statute. These statutes, however, follow the lines of the 
original customary law and a new common law of irriga- 
tion has grown up by judicial decision, applicable in all 
states wherein appropriation is permitted. Where ap- 
propriations are made on lands not part of the public 
domain, of course the local state or territorial law alone 
must be looked to. 

g 14. Priorities between patentees and ^tproivlators: 

Before act of 1866. As the Federal Constitution forbids 
the general government to deprive any person of property 
without due process of law, it follows that the act of 1866 
could not cut off rights acquired "by patentees of public 
lands prior thereto. In Union Mill & Mining Co. v. Fw- 
ris (3), the plaintiff sued to enjoin the defendant from di- 
verting water from a river. Tbe plaintiff held a patent 
to riparian lands from the federal government. Prior to 
its patent and prior to the acts that led up to it, the de- 
fendant made appropriations of water upon the public do- 
main. He claimed priority by reason thereof and of the 

(2) aongh T. Willie S Ariiona 871; Cnvtord Oo. t. Hathavaf, «7 
Neb. 326. 

(3) I BBV7. (U. S.), IT*. 
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act of 1866. The oonrt rejected the defense and held that 
an injanotion should be allowed. It said : ' ' We consider 
it to be mtirely clear that before the title to these lands 
was acqoired from the govemment of the United States, 
no occupancy or appropriation of the water by ^ther 
party, no state or territorial l^slation, or role of decision 
estoblished by the state courts in controversies between 
occupants of the poblic land, without title from the gor- 
emment, can in any manner qnalify, limit, restrict, or af- 
fect the operation of the govemment patent; . . . 
that a stream of nmning water is part and parcel of the 
land through which it flom, inseparably annexed to the 
soil; and the use of it as an incident of the soil passes to 
the patentee, who can be deprived of it only by grant, or 
hy the existence of circnmstances from which it is the pol- 
icy of the law to presume a grant [L e. adverse user for 
the period of the statute of limitations] . " In other words 
the act of 1866 was prospective, not retrospective in its 
operation. For the future, it sanctioned the right ^ven 
to the appropriator by the local custom or statutes. But 
the custom, to be ^ven effect under this statute, must have 
been general and recognized by the courts or else em- 
bodied in legislation (4). 

§ 16. Same: After act of 1866. Approiniation be- 
fore patent. Li states of the second and third classes 
(§ 10, above), a patent carries with it the common-law 
rights of a riparian owner with respect to flowing streams 
upon the tract, except as rights may have been acquired 
prior to those of the patentee by virtue of local custom or 



(6) 18 Or^an, ESC 
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law since the statute of 1866. But when such rights have 
accrued, the patentee takes subject thereto. Thus in 
Kaler v. Campbell (5) plaintiff and defendant, each own- 
ing land upon a stream, eadi diverted water from a point 
above their lands irtiich was npon the public domain. Sub- 
sequently by a patent from tiie United States, the plaintiff 
acquired title to the land upon which and from which the 
defendant was diverting the water. The court held that 
the plaintiff, as patentee, could not claim riparian rights 
against defendant's appropriation and that the only ques- 
tion betweoi the parties was as to the priority and extent 
of their appropriations. It said: "The basis of the 
plaintiff's rights in the premises, and also of the defend- 
ant's rests upon congressional legislation. With the 
doctrine of the common law as applied to riparian own- 
ers, we have nothing to do upon the facts made by this 
record. It seems that wh«2 [daintiff settled [upon] his 
claim, there was no other person above him upon the 
stream running through his land, nor any appropriation 
of its water. For the purpose of irrigating his soil and 
for domestic and stock uses, he went above his land and 
upon government land, and diverted the waters of Clover 
Creek. This he had a right to do under the act of Con^ 
gress ; and to the extent he had actually appropriated and 
used, he had a vested right as to that amount or quantity 
of water, and whoever afterwards purchased above or be- 
low him took subject to such right of prior appropriation 
actually made by him. "Whrai, afterwards, the defendant 
acquired the title to the adjoining land, his rig^t to ap- 

(4) Unig T. Coltee, 67 Neb. 600; Bsmt v. OaUa«her, 20 WaU. 670. 
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propriate the water of the creek to irrigate Ms land was 
subject to the prior appropriation of the plantiff, and was 
necessarily limited to whatever surplus remained. And 
when, subsequent to this, the plaintiff bou^t of the gov- 
ernment the land above his claim, where both he and the 
defendant, by means of ditches, htid been diverting the 
waters of the cre^ to tiieir own lands, and appropriating 
the same, he took snch land from the govemmoit subject 
to the amotmt or quantity actually appropriated by the 
defendant in such Bnrplos." 

S 16. Same: Appropriation after patent. On the 
other hand, after a patentee has acquired a portion of the 
public domain, in jurisdictions where riparian rights ex- 
ist, no subsequent appropriation of the water which flows 
over the land may be made to his injury (6). In the case 
cited, the court said of the statute of 1866: "The prac- 
tical construction of this statute has been that, as long as 
land belonged to the United States, the water flowing over 
the same was subject to appropriation for any of the pur- 
poses named, when snch appropriation was recognized by 
the local customs, laws, or decisions of the courts. But if 
the water was not so appropriated when it flowed over the 
public domain, it was not subject to appropriation after 
the land over whidi it flowed became private property." 
The rights of the patentee in this respect date back to his 
first act toward the acquisition of title, and an appropria- 
tion after sudi act but before the patent is no more effica- 

<6) Cnue t. McCanlej. B6 Fed. S69. 
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douB against him than one made after the patent was 
issued (7). 

§17. What waten are snbject to appropriatkm: 
Wateroonnes (8). The constitutional and statutory pro- 
visions in the several states which authorize appropria- 
tions of water use the words "natural streams and water- 
courses," "flowing streams," "running water in rivers or 
streams," or some equivalent expression. What, then, is 
a natural stream or watercourse, the water of which is 
subject to appropriation f In the first place the flow need 
not be continuous and uninterrupted at all times. Nat- 
ural streams, well understood so to be, may be dry at 
times in periods of drought, or regularly Id the dry season, 
either from failure of water or because they sink beneath 
the surface and become for a time subterranean. For ex- 
ample, in Banies t. Sabron (9) the evidence showed that 
the stream in question was supplied partly at certain sea- 
sons of the year from springs along its banks, but was 
supplied chiefly from melting snow on the moontains. 
There was no regularity as to the quantity of water. The 
court held that there need not be a continual flow of water, 
but that the distinction was to be drawn between a regu- 
larly flowing stream of water which is dried up at certain 
seasons, and water flowing throu^ hollows, gulches, or 
ravines only in times of rains or melting snow. As an- 
other conrt put the matter, "it must appear that the water 

(7) Btarr r. Beck. 138 V. 8. 641. 

(8) It should be obMired that Btatntn soremlng the etoraga end 
eppropriatlon of siirface water an becoming conunon. Thej rary 
creatlr end are not within the scope of this article. 

(») lONeT. 217. 
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nsnalfy flows therein in a certain direction and in a regu- 
lar channel with banks and sides. It may not flow c<»i- 
tinnonsly and it may at times be dry. It nrast have, bow- 
ever, a substantial existence" (10). 

This reqniremfflit that there be a d^ned channel or bed 
was considered in Sinunons v. Winters (11). In th&t case 
the question arose with reference to a draw caused by 
occasional bodies of surface water descending from the 
hills during times of melting snow and ice, into whidi the 
waters of a creek had been diverted. The court held it 
was not a watercourse, saying: "A watercourse is a 
stream of water nsnally flowing in a particular directitm 
with well defined banks and channels. . . . The term 
watercourse does not include water descending from ttie 
hills, down the hollows and ravines, without any definite 
channel, only in times of rain and melting snow, but 
. . . where water, owing to the hills or mountunons 
configuration of the coontry aoonmolates in large quanti- 
ties from rain and melting snow, and at regular seasons 
descends through long, deep gullies or ravines upon the 
lands below, and in its onward flow carves out a distinct 
and well defined channel, which even to the casual glance 
bears the TUuniBtakable impress of the frequent action of 
numiug water, and through which it has flowed from time 
immemorial — such a stream is to be considered a water- 
course" (12). 

(10) 0«ddlfl T. ParrUb, 1 Wsxh. EST, 686. 

(11) SI Ore. Se. 

(12) Sea an nxcellent dAsciUBlon of caiM of tliUl Mrt in Hodallui 
T. Hsrdl*, I Ota. App. 4S0, «tf. 
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The stream need not, however, have defined banks or 
channel throughout its whole course. Not infrequently, 
especially in arid or semi-arid regions, there will be shal- 
low plaoea along the course of a stream where it spreads 
out into a marsh or is lost for the time being, to resume a 
regnlar course farther down. Thus in Barnes t. Sabron 
(note 9, above), it appeared that at a certiun point in the 
stream, which was held to be a watercourse, the water 
flowing in the natural channel from above lost its force 
and the bed of the stream rose, causing the water to 
spread oat and mn in different channels or become lost 
Such conditions are discussed also in the leading case of 
Lux V. Haj^Fin (13), in which case the court, after declar- 
ing that "a channel is necessary to the constitutioa of a 
watercourse," said: "It is not essential to a watercourse 
that the banks shall be unchangeable or that there shall be 
everywhere a visible change in the angle of ascent, mark- 
ing the line between bed and banks. Ilie law cannot fix 
the limits of variation in these and other like particulars. 
. . . We can conceive that along the course of a 
stream there may be shallow places where the water 
spreads and where there is no distinct ravine or gully." 

§ 18. Same: Percolating^ and onde^croimd waten. 
Percolating waters are not subject to appropriation. An 
interesting case involving this point is "VHllow Creek Ir- 
rigation Co. V. Michaelson (14). Hie plaintiff in that 
case had appropriated all the waters of a creek for irriga- 

<1S) 6» Cal. 2G5, 418. See also Rait t. Furrow, 74 Eu. 1. 
(14) 21 Utah 249. See alH Howard T. Perrin, 200 U. 8. 71; DMd- 
wood cut R7. T. Barkar, 14 B. D. S68. 
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tion. Afterwards the United States conveyed a tract of 
land to the defendant. There was no water on the tract at 
the time, but afterwards water appeared on tiie surface 
and formed a marsh. The water stood in a natural de- 
pression, gradually increasing in volnme for some years, 
and finally broke through in a stream and flowed into the 
creek. The defendant diverted water from this marsh, 
preventing it from flowing into the creek, and claimed the 
right to nse it on his land. The plaintiffs sought an in- 
junction to prevent this. This was denied. l%e court said : 
"When the United States issued its patent to the respond- 
ent (defendant) neither the bog, nor marsh, nor the water 
in question was visible up(m the land conveyed. Nor was 
there any known or defined subterranean stream thereon. 
At that time the water, if it existed at all, was percolating 
through the soil, or flowing in a subterranean stream hav- 
ing no defined or known channels, courses or banks. 
Water so percolating and flowing foims a part of the 
realty, and belongs to the owner of the soil. A conveyance 
or grant by the United States of any part of the public do- 
main . . . carries with it the right of filtrating water, 
and to streams flowing through the soil beneath the sur- 
face, but in undefined and unknown diannela, just the 
same as it carries with it the right to rocks and minerals 
ill the ground." 

% 19. Same: Springs. So also a Sfning which is not 
supplied by a defined flowing stream and does not flow 
into a natural stream is not the snbject of appropriation 
(16). On the other hand, where a spring is part of or 



(16) Hudson T. McGoe, 41 CD. 80S. 
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flows into a natural stream, tbe water may be appropri- 
ated and diveirted from the spring itself. In Cross t. 
Kitts (16) a tunnel in a mining claim intercepted and col- 
lected percolating water and formed a spring from which 
water Sowed in a defined, ronning stream. The court held 
that it could be appropriated. Bat a tunnel into which 
water flows from the drainage of a mine is not a stream 
for this purpose (17). 

§20. Same: Defined nndergroond Btreuxa. Where 
underground water flows in a definite coarse, as where a 
portion of the coorse of a stream is below the surf ace, it is 
subject to the same roles as a watercourse apon the sur- 
face, and may be the subject of appropriaUon. In Mc- 
Clellan v. Hurdle (18) a pluntiff, who sought to recover 
from the defendant for diverting water by wells upon de- 
fendant's own lands, alleged that the water was part of 
the flow of a creek, the water of which he had appropri- 
ated, and that its coarse at the point in question was un- 
dei^ound "aa a subterranean current." The conrt held 
that a case was stated. For the same reasons the * ' under- 
flow" of a natural stream, that is that part of its waters 
which flow through the sand beneath the surface, but with 
a defined course as a part of the stream, may be appro- 
priated (19). 

(16) e» CaL m. 

(1?) Cardelll T. Comstock Tunnel Co.. 26 Ner. S84. 

(1$) S Col. App. 480. Bee alao Wbltmore ▼. ntab Fuel Ca, S8 
Utah 488. 

{19} PUUe Tallej IrrlgaUon Oa t. Backers Irrigation Co,, S6 
OoL 77; Bnckeri IrrtvUlon Go. T. Fumen Diteb Co.. 81 CoL 62. 
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S 2L What oomrtitatea apixroprlBtiiHi? An appn^- 
ation of water is an actual diversion of the water of a nat- 
ural stream, with the intent and purpose of applying it to 
a beneficial use, consummated in a reasonable time there- 
after by actual application of the water to such a use. The 
requisites of an appropriation are: (1) by costcon or 
statute a preliminary notice, posted and recorded, of the 
intention to divert the water, or in some states, application 
to state authority for permission to make the appropria- 
tion, and approval thereof; (2) actual diversion of water 
within a reasonable time thereafter; (3) intent to apply 
the water diverted to a boieficial use; (4) actual applica- 
tion of the water to such a use within a reasonable time 
after it is so diverted (20). 

§22. Pralimlnaiy nqnirsmenta: Votioe. Statutory 
nqniremonts. Posting a notice was generally required by 
onstom when the practice of appropriation grew up. But 
legislation soon took control of the matter and the prelim- 
inary step is now governed by statute wherever required, 
except in Oregon. The usual statutory requirement is 
that one who intends to make an appropriation shall post 
a written notice in a conspicuous place at the point where 
diversion is intended, setting out the quantity of water he 
claims, the purpose and place of use, and the means of di- 
version intended. A copy of this notice is then to be re- 
corded, withiu a fixed time, in the county where the notice 
is posted. Statutory provluons of this sort obtun in Ari- 
zona, California, Idaho, Kansas, Montana, Oklahoma, 
Utah, and Washington. Colorado now requires two 

(SO) Thia an&lT^lB tg itaMrtUitlaUr HhKt in Loos on Irrlgatios, | U. 
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copies of a map aboving the location of the headgate and 
the route of tite ditch or canal, to be filed with the state 
engineer within sist^ days after constmction has begun. 
Texas requires similar evidence of appropriation to be 
filed, and Montana requires both preliminary notice and 
subsequent evidence. Wyoming and Nebraska require an 
application to the state engineer for a permit to appropri- 
ate, a determination 1^ the latter whether there is unap- 
propriated water and whether existing rights or public 
interests will be inf linged, and approval by that officer. 

§ 23. Same: Object fA notioe. The purpose of the 
prelimiuary requirement as to posting and recording no- 
tice is to preserve evidence as to priorities. If notice is 
posted and recorded, the impropriation, when complete, 
takes its date from the notice, whereas if such notice is not 
given the appropriation, in determining priorities, takes 
its date from its completion. In general, when an act con- 
sists of successive stages, the law gives effect to it, when 
it is completed, from the date of the first step. But in 
appropriati<ms of water in unsettled or sparsely settled 
regions, oral testimony as to the date of the first step, 
wh«« it oonmsts^ perhaps, of labor upon a ditcii by one 
man remote from all observers, leaves too mndi scope for 
A'and or dispute. Hence the preliminary notice was re- 
qnired by custom and sanctioned by legislation. As &e 
notioe serves the purpose of fixing priorities only, it is ob- 
vious that priority only should be affected by failure to 
give it or to give it properly. The ^propriation, itself 
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wben oomplete, should not fail for that canae (21). And 
theooortB BO hold. In De Necnchea v. Curtis (22), plain- 
tiff in 1880 oonstrocted a ditch, diverted the waters of a 
ere^ condncted them to bb land and nsed them for do- 
mestic purposes and for irrigation. In 1885 the defend- 
ant constructed a ditch and diverted water from the creek 
to her land for irrigation. The plaintifE had not posted 
or recorded any notice. It was dedded that the plaintiff 
was raititled to an injunction. The court said that the 
pnrpose of the statute "was merely to define with preci- 
sion the conditions upon which the appropriator of water 
could have the advantage of tiie familiar doctrine of rela- 
tion, upon which it had always heen held before the statate 
that one who gave sofficioit notice of his intention to ap- 
propriate, and followed up hia notice by dUigmt prose- 
cution of the work, was, upon its oon^letion, to be deemed 
an appropriator from the date of hia notice, and was, 
therefore, prior in time and stronger in ri^t than an in- 
tervening appropriator, notwithstanding his diversion of 
the water might be first completed." 

As the purpose of the statutes as to notice is to enable 
one who makes an appropriation to obtain priority over 
others who begin later bat oomplete thdr work first, one 
who seeks the advantage of such a notice must pursue the 
statutory or customary requirement strictiy. That is, he 
mnst do everything that the statute or custom prescribes 



(21) Of amrw thla dow not applr where permlMlDii from a atata 
tiBoer U the Bnt step. Bnch pennlMHon In that case la an ataolnta 
pnreqalalte. Caatle Rock Irrigation Go. ▼, Jurlacb. 67 Neb. 877. 

(11) 80 Cal. SS7. 
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and his notice most contain everything prescribed (23). 
But, while the requirements as to notice and as to what the 
notice sliall contain must be pursued strictly, the notice 
itself is to be construed liberally (24). 

§24. Diversion of water: Seasonable time. In or> 
der that advantage may be taken of the preliminary step, 
water most be diverted actually from the stream at the 
point designated in a reasonable time thereafter. Bea* 
sonable time in this ccmnection means that the appropri- 
ator must proceed diligently and must not be guilty of any 
unnecessary delay. What is reasonable depends upon the 
circumstances of each case, and, necessarily, is not capable 
of exact definition. The difficulties of the particular un- 
dertaking, the conditions of the region, the means at hand 
for prosecuting the work, and all the circumstances sur- 
rounding the enterprise must be taken into account. In 
Cmse T. McCanley (25) notice was posted in July, 1882. 
Another appropriator began his appropriation early in the 
spring of 1883. Ten months after Ma notice, in April or 
May, the appropriator who had posted the first notice snr- 
T^ed or located his ditch. The court held tiiat he was not 
entitied to date his appropriation from the notice. It 
said, "It is perhaps tme that in considering what would 
be reasonable diligence in marking out the line of a pro- 
posed ditch and commencing work on the same, a conrt 
would not be controlled by an arbitrary rule, but would 
consider the circnmstanoes confronting an appropriator of 

(28) Tarlor T. Abbott. lOS Ctl. 4n. 

(24) OsiDOd T. Hn Dorado Uinlnc Co., 60 O&L ETl. 

(S6) 96 Pad. S6». 
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water. A conrt should consider, however, that in a new 
ootmtry, subject to settlement, s proposed locator of water 
rights should not be guilty of any mmecessary delay in 
perfecting his appropriation. Hie rights of new comors 
shoold be ccmsidered. In this case the only excuse of- 
fered by the defendant for not marking out the line of his 
proposed ditc^ and for not commoicing the work on the 
same sooner than he did, after posting of his notice, is 
that at the time and place where the proposed ditch was 
to be dug it was difficult to procure m^i for the work. 
He does not show, however, that he made any serious en- 
deavor to employ such men." 

S 29. Same: Xzoaws for dds^. But the excuses for 
delay must be difficulties or obstacles inherent in the 
work itself under the cironmstances surrounding its pros- 
ecntion. Excuses purely personal to the appropriator, 
such as ill-health or lack of means will not avaiL Thus in 
Ophir Silver Mining Co. v. Carpraiter (26), in liriiich ill- 
ness was advanced as an excuse, the court said: "We 
are inclined to believe that Ms illness is not a carcum- 
Btanoe which can be taken into consideration at all. Like 
the pecuniary condition of a person, it is not one of those 
matters incid«it to tiie enterprise, but rather to the per- 
son. The only matters in cases of this kind which can be 
taken into consideration are such as would affect imy per- 
son who might be engaged in the same undertaking, such 
as the state of the weather, the ^fficnlty of obtaining la- 
borers, or something of that character." While this rule 



<se> 4 Ner. E84. Bo Kmu t. OariUo, i N. Hex. 480 (iMk of 
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may seem harsh, it is neoessarj. Lack of diligence does 
not prevent appropriation, but it results in postponranent 
of priority to the date of completion of the appropriation. 
One who is unfortunate because of illness or poverty is 
not prevented thereby from appropriating water, but bis 
Uhiess or poverty cannot be suffered to keep out others. 
The water resources of the region caimot be suffered to go 
to waste while he is waiting for better health or a loiter 
purse (27). 

§26. Hode of diversion. Any mode of div^^ion 
whereby the water ia actually withdrawn from the stream 
will suffice. In Thomas v. Ouirand (28) water was di- 
verted by a dam by means of which the stream was turned 
upon the land. The court said: "If a dun or contriv- 
ance of any kind will suffice to turn water from the stream 
and moisten the land sought to be cultivated, it is suffi- 
cient, thongh no ditch is needed or constructed. Or if 
land be rendered productive by the natural overflow of 
the water thereon, without the aid of any appliances what- 
ever, the cultivation of such land by means of the water 
Bo naturally moistening the same is a sufficient appro- 
priation of such water, or so much thereof as is reason- 
ably necessary for such use. The true test of appropria- 
tion of water is the successful application thereof to 
the beneficial use designed; and the method of diverting 
or carrying the same, or making such application, is im- 
material." Hence, while ditches or canals or flumes or 

(S7) But see Tangbenbangh t. Clark, S CoL Asp. 2ii. 244; Arnold 
T. FanaTant, 19 Hont 57E. 
(28) 6 CoL G30. 
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|HpM are the ordinaiy means of diTersion^ the appropria- 
tor may divert into or through a ravine; or another 
etream, taking out what he pat in, but no more (29) ; 
or anothOT'a ditch by consent or by oondemnation, where 
allowed (30) ; or an abandoned ditdb npon the public do- 
main ; or, if the stream is subterranean, a well or a tonne! 
(31). 

S37. Obaog* In mode of diT«ni<m. One who has 
made an appropriation is not boond to continue the point 
or mode of diversion made use of at the outset Provided 
he does not injure others whose rights have accrued in the 
meantime, he may diange the point of diversion, the mode 
of diversion, or the course of his ditch or canal to suit his 
oonvenience (32). But he cannot add to the quantity of 
water to which he is entitled iu this way. If he takes more 
under the new plan than under the old, his right to tiie 
additional quantity must rest on a new appropriation 
(32). At present this subject is nsually governed by 
statute. 

§ 28. XntMit to apply the water to a bendldal use. 
Diversion merely to forestall o&ers, in the expectation 
that an opportunity for use will develop or as a matter 
of speculation wiU confer no right In order to be the 
basis of an appropriation, the diversion, when made, must 
be made as a means to a beneficial use, which the appro- 
OS) Pklge ▼. Bockr Fi>rd Co., 83 Ckl. 84, 94; HermuiB frrlgMlon 
Co. T. Keel, 2G Utah M. 

(SO) Water Snpplr Co. v. Larimer A WeM Irrigatltn Co, H Cot 
Kl 

(II) Roberta t. Crafta. 141 Cal. 20. 
(32) Smttli V. CorbUt, 116 Cal. 687. 
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priator has in mind at the time, and mnst be in forther- 
ance of that pnrpoBe. Thn8,in ThomaB y. Gninmd (note 
28, above), the conrt said that a claimant of water rights 
could not divert water "for the pnrpose of irrigating 
lands which he did not cultivate or own, or hold b^ posses- 
sory right or title, to the exclusion of a aabseqaent bona 
fide appropriator, • ' and that * ' removal of water for drain- 
age simply, without applying the same to any beneficial 
use, is not snch an appropriation as gives a prior right 
thereto." Bnt this does not preclude appropriation by a 
company to supply water to all users in a designated area, 
capable of using it, at a reasonable price (33). In the 
latter case, the company is exercising a public calling, and 
its rates are subject to regulation by statute, and, no 
doubt, to judicial investigaticHi at commcm law (34). 
Hie pnrpose may be changed after the diversion or after 
the appropriation is complete, without destroying the 
right (35). 

% 29. Application ot water to beneficial use. Season- 
able time. Finally, to take advantage of the preceding 
steps for the purpose of daimii^ priority from the date 
of the notice or other first step, there must be actual use 
of the water for a beneficial purpose within a reasonable 
time (36). Such actnal use completes the appropriation. 
If it follows the other steps without unreasonable delay, 

(33) Sm k dlactmion of tbe <IIffeT«nca between thli and an Bttempt 
to Impound all tlie water U a apecnlatlon. In ComtM t, AsrlenltanU 
Ditch Co., IT Col. 148. 

(S4) CasUe Rock Irrigation Co. t. JurlKh, 67 Neb. 3T7. 383. 

(36) ItemelU v. Irteb, 98 CaX. 114; StricUn t. Cltr, 18 Col. 81. 

(M) Qatei t. Settlera MlUlnc Co., IS Okk. 81. 
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the appropriation will be regarded as dating from its in- 
ception. If not, it dates from this final step. Aa has be^i 
seen, the purpose need not be the one first entertained. 
One may start with the intention of irrigating one tract, 
for ^^rnple, and ultimately find it more to his advantage 
to irrigate another. So, also, yibat we have seen in an- 
other connection as to reasonable time applies here also, 
with, periiapa, one qn^ification. The application of the 
quantity of water contemplated at the incepti<ai of the 
appropriation mnst often be gradual, extending ovw a 
number of years as it becomes possible to put all the land 
for which the water was appropriated under cultivation. 
Of course, in order to claim priority from the inception of 
the enterprise, the amoimt finally used must not exceed 
that originally contemplated. But, within this limit, the 
appropriator may begin with what part of his tract is 
ready for cultivation and increase the amonnt year by 
year until the whole is cultivated, provided he proceeds 
with reasonable diligence (37). If he is not diligent and 
delays the increase unreasonably, he will be confined, so 
far as priori^ is concerned, to -what had been aj^Iied' 
prior to the delay (38), Even as long a period as ten 
years has been held reasonable, where additional water 
was applied as the appropriator was able to pi^pare the 
land for cultivation (39). It seems also that in this con- 
nection the means of the appropriator are to be taken into 

(87) Sanlor t. Anderwa, llE CkI. 49<; BOUoU t. Wfaltmore, S3 Utah 
842. 

(38) Low T. Riior, 26 Ore. 5E1. 

(8S) Arnold t. PaaaaTaot, 18 Mont 876. 
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consideration. Tims in Tanglienbangh v. Clark (DOte 
27, above), tiie court said: "Men of limited meanB, pio- 
neers in a new territory, who have not only to grab and 
clear land, but erect houses and provide a means of living 
while making a home, should not be held to tiie same rule 
with those more favored and having abundant capital. 
As long as the settler in the desert does not abandon, but 
continues in good faith to prosecute his construction of 
a ditch and the application of water to his land as rapidly 
as his means and circumstances will permit, he should be 
held to be within the limit of a reasonable time ; nor should 
his incipient construction and application of water be held 
as the extent of the application." Subject to the fore- 
going explanations, application to a beneficial use is the 
final and decisive criterion of an appropriation, determin- 
ing its creation, its existence, and its duration. "With the 
qualification that the use may be changed, the matter is 
put tersely in Thtonas v. Guiraud (note 28, above) ; 
"The tme test of appropriation of water is the successful 
application thereof to the beneficial use designed." 
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SumoN 1. PsiDBrnEB. 

S30. Oeoanl prlnolplM. These general prindples 
may be laid down with respect to the confiieting clainw 
of appropriators from the same stream or its sonroee or 
tribataries; 

(a) Priori^ of appropriation gives pricwify of rij^t 
to the extent of the appropriation. Onljr nnappropriated 
waters are subject to ai^n^riation. Henoe a. sabseqnait 
appropriator most show tbat there is water left to be 
appropriated after the needs of the prior appropriator 
to the extent of his appropriation are satisfied, and, when- 
ever there la a failure of water, most yield to the right of 
the prior appropriator to be Batisfied. And where there 
is an appropriation senior to both, the last in time mnst 
yield to the first. Thus, in Water Storage Co. v. Larimer 
ft Weld Beservmr Co. (1), the storage company diverted 
from the main stream, the reservoir company from a trib* 
ntary. There were appropriations senior to both belov 
the point when the tributary joined The storage com* 
pany's appropriati(m was priw to that of the reservoir 
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company's. The court said: "In times of scarcity of 
water in the main stream, there is insufficient flowing to 
the headgate of the storage company to supply it and the 
senior appropriations below, and, therefore, when these 
conditions exist, the storage company has the right to de- 
mand that the reservoir company shall first surrender the 
water which it claims the ri^t to divert fr«n Dry Creek 
[tiie tributary] in favor of the senior appropriations be- 
low the mouth thereof in the main stream, thereby to thia 
extent augmenting the flow which shall reach snch senior 
appropriations and correspondingly decreasing the 
volume whi<di must pass by the headgate of the storage 
oompany for the use of snch appropriations." 

(b) Every appropriation is limited, both as to its ex- 
tent and its contlnnance, hy the beneficial use to which the 
water is put; water cannot be claimed unless it is used, 
except as the appropriator is proceeding with reasonable 
diligence to use it, nor can it be claimed for ai^ purpose 
bat use (SS32-35, below). 

(o) Appropriation of the water of a stream includes 
the water of its tributaries and sources of supply, such as 
lakes or springs, so far as necessary to enaUe t^e appro- 
priator to obtain therefrom, for divendon from the 
stream, the amount to which he is entitled (2). 

S3t Fziority as determined by chanujter of use. Do- 
mestia tue. By ctwstitntional provision in Colorado and 
Idaho and by statute in Nebraska, domestic uses are eo- 

(S) Baxter v. OUbart, IIS Cal. 580; StricUw r. Otr, IS CoL 81. 
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titled to priorify. Hie term domestic use here has the 
same meaning as at common law. In Crawford t. Hatha- 
way (3) the phiintiff was under contract to famish water 
to a nllage for general mmiidpal purposes, including 
sprinkling streets and power for lighting plant, and also 
to fnmiah water to the general gorermnent to flush the 
aewers at a military post. It claimed priority for 
these as domestic purposes. The court said: "The term 
'domestic purposes,' as used in the statute, has reference 
to the nse of water for domestic purposes as known and 
recognized at common law. . . . The common law 
distingnishes between those modes of use whidi ordi- 
narily involve the taking of small qnantities of water and 
hut little interference with the stream, and those which 
necessarily involve a taking or diversion of large quanti- 
ties and a considerable interference with its ordinary 
flow. The nse of a stream in the ordinary way by a ripar- 
ian owner for drinking and cooking purposes and for 
watering his stock is a domestic use. It involves no con- 
siderable diversion of water and no appreciable interfer- 
ence with the stream." Diversion of water by ditches or 
pipes does not come within these provisions. 

§32. Limitatimu Tipon the qnaati^ that may be 
claimed ai against anbaeqnent appn^iriaton: Needi d 
land irrigdXed, Application of the water to a beneficial 
use is the measure of the appropriator's right. Hence 
his ri^t, as against other appropriators, mnat be limited 

(S) «7 Neb. 82G, S71. 
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hy the needs of the land for which the water is appropri- 
ated. He has no daim to more than is reasonabfy needed 
for the irrigation of that land^ though to tiie extent of 
anoh need he may, if properly appropriated, nae all the 
water of the stream (4). Hence the surplus not used 
must he returned to the stream for use ty sabseqnent 
ai^ropriators; he cannot seU it or dispose of it to others. 
In Creek r. Bozeman Water Works Co. (5), there beiog 
several other appropriations, the first appropriator after 
his indlTidnal needs had been supplied, which was the 
purpose of his original appropriation, sold the surplus 
to the inhabitants of a <aty. On suit to prevent this, 
brought hy the subsequent appropriators, the court held 
that he should be enjoined. It said: "The right acquired 
by an appropriator in and to the waters of a natural 
stream is not ownership of a running volume of the di- 
mensions claimed, like the individual ownership of a chat- 
tel, so that it may be transferred corfwrally and carried 
away, but the right acquired by the appropriator is a 
right to Me a certain quantity for necessary and bene- 
ficial purposes, such as supplying household needs and 
the carrying on of some useful industry; and when sudi 
want is supplied, or the use is subserved, all the rest of 
the creek, and all that returns thereto after such use, is 
subject to appropriation and use by another for some 
beneficial purpose. The same volnme of water may, there- 



<. 11 Col. iU; Kane ▼■ OoflM^ 07 Meb. SW. 
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fore, in ita flow down the creek, Bnpply mai^ persona, 
even thongh the first appropriator claims the whole 
Tolnme and can, at times, or even constantly, nse the same 
for some industrial purpose, because snch nse does not 
nsoally swallow it, but leaves it avsilable to others. But 
by snch an appropriation the first appropriator does not 
acquire a preemption of the whole oreek, so that he 
. . . may, after «ijoying the use of it for some braie- 
ficial pmpose, convey the creek away and cat off subse- 
quent appropriators. Ther^ore a subsequent ri^t to 
nse the same water, or so mudi of it as returns to the 
creek, and to use the waters of the creek when the first 
is not using the same, may be acquired." 

g S3. Same: Oapadty of dltdt A second limitation 
is the capacity of the appropriator 's ditch at its point 
of least capacity; thongh if its capacity is greater than 
the reasonable needs of the land supplied, of course the 
latter will fix the limit. The rule was stated thus in 
Barnes v. Sabnm (6) : "If the capadi? of his ditches is 
greater than is necessary to irrigate his fanning land, 
be must be restricted to the quantity needed for the pur- 
poses of irrigation, for watering his stock and for domes- 
tic purposes. If, however, the capacity of his ditches is 
not more than sufficient for those purposes, then . . . 
he must be restricted to the capacity of his ditches at 
their smallest point, that is at the point where the least 
water can be carried through them." 

§34. Same: Eoonomical use. Ordinary means of 
use. A third limitation is that his mannw of using and 

<S) 10 Mev. SIT. Sm ftln 8t«is«r t. Thftrp. 17 S. D. IS. 
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applying the water most be leaBonable; he can claim no 
right to take water which he wastes in nsing it In Shot- 
well V. Dodge the defendant dug a single ditch for a long 
distance through his farm, diverted the water of a creek 
into it, and allowed the water to flow through it mitil it 
became lost at the end of the ditch. The soil web porous 
and the water percolated sidewise through the banks and 
enabled him to grow fruit trees and vegetables, bat large 
quantities of water were lost and no means were taken 
to prevent waste. The court said : "This was not irri- 
gation at all; much less, reasonable irrigation. Where 
water is an important feature in the success of farming 
operations, it becomes the irrigator to use proper means 
to bring water to points where it is needed, to use it only 
at such times and in such quantities as are necessary for 
the purpose, and then, if others situated like himself re- 
quire the water, to stop its flow until it shall again become 
necessary. The constant flow of water in the ditch all the 
summer through to the ext^it to which the defendant 
caused the water of the Mima Creek to flow would be in- 
excusable under any droamstances, wh^i others had 
eqnal need of the water for irrigation" (7). Hence the 
court may require an appropriator to improve his means 
of diversion so as to avoid unnecessary waste. Thus in 
Natoma Water & Mining Co. v. Hancock (8) the question, 

(7) 7 Wuh. 217. 8«a aJao StwUns t. Pawnee Dttch Co, 41 CoL 
411; IrriKsUon Co. y. Wlllard, 7G N«b. 4DS. 

(8) 101 Cal. 4S. 4S. 
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as stated by the eonrt, was whether the defendants, who 
were appropriators of the snrplns waters above plain- 
tiff's dam, "must be enjoined from divertinsf the snrplns 
merely because each diversion would compel the plaintiff 
to perfozm its annual task of raising its dam earlier in 
the year, and of making it ti^t and efficient of tener that 
it has been aocoatomed to do." Hie question was an- 
swered in the negative. But appropriators are entitled 
to use the ordinary and usual means of diverting and 
applying water, and cannot be compelled to use other and 
more expensive ones because thereby more would be saved 
for others. In Barrows v. Fox the court said: "Bitches 
and flumes are the usual and ordinary means of divert- 
ing water in this state, and parties who have made their 
appropriations by such means cannot be compelled to 
substitute iron pipes, though they may be compelled to 
keep their flumes and ditches in good repair so as to pre- 
vent any unnecessary waste" (9). 

S 36. Same: Periods of use. Finally, the appropri- 
ator can claim a prior right to receive and nse ih» water 
only for the times or periods when it is needed for the 
nse to which he puts it, and in consequence of this limi- 
tation, a court has the power to apportion the nse of the 
water in point of time, allowing the first appropiiator to 
nse at stated periods or intervals, as his needs require, 
and then allowing nse of what remains by subsequent ap- 
propriators until the time arrives when the first in right 



(9) 98 Cal. 63. Bo, Ro^en t. Pitt, U» FM. »S1 
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is again entitled beoanse of recorring need of the 
water (10). 

1 36. JTndioial detenninatlon of itrinitiML The ordi- 
nary mode of trjing qaeBtiona of priority is by an action 
at law for damages caused 1^ diversion of water to the 
injury of the plaintiff's rig^t or l^ a anit in equity to 
enjoin such diversion. In such cases, however, ihe judg- 
ment or decree is only conclusive between the parties to 
the litigation. It happens often that there are a large 
number of claimants along a sb%am whose appropria- 
tions conflict and that it is desirable, if not actually neces- 
sary, to indnde all of them in one suit and adjudicate the 
ri^ts and priorities of all of them in the one litigation. 
Althon^ as an ori^nal question of equity jurisdiction the 
question is a difficult one, the courts in the states where 
irrigation is practiced have agreed that it may be done. 
Such suits are expressly authorized by statute In Mon- 
tana, Oregon, and Utah. But such proceedings have 
proved cumbersome, expensive and dilatory, and in con- 
sequmoe in 1879 and in 1881 Colorado provided an im- 
proved special procedure for jndicial determination of 
the extent and priority of water ri^ts. Idaho and Wash- 
ington have similar legislation. 

§37. AdminlstratiTe detenninatlon. In 1890, Wyo- 
ming took the radical step of providing for administrative 
determination by a state board in advance of controversy, 
with provisions for appeal to the ooarts. This le^slation 

(10) WlolnB r. MiiMiipUbs Water Co., lU Cal. Hi; Btow«U ▼. 
JobDMii. 7 Utah 116. 
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haa beoi followed in NebraBka. When le^^tion of this 
iort was first attempted, the courts held it invalid on the 
gronnd that it attonpted to confer jadidal power npon 
axeentiTe offioera (11) ; but it is now uphdd on the theory 
that the proriaionB of the statnte are "in die nature of 
police regulations to secure the orderly distribntion of 
water for irrigation purposes" (12). 

SaonoH 2. Tbakbfbb of Watsb &ohtb. 

1 38. Water rights an ^ipurtenanoes of land apon 
Whloh water la uwd. Oonstmetion ftf deedi. Because 
water rij^ts may be severed from the land, for wfaicb the 
ai^ropriation was made or on which the water was ap- 
plied, and annexed to other land or conveyed separately 
from the land, thore is some language in the books to 
the effect that such rights are not appurtenances of land. 
But these rights exist only for the bffliefit of land, must 
be used to apply wiater on land, and are measured by the 
needs of the land for whidi they are used. Tb^ are not 
rights in gross, beloni^ng to the owner personally; they 
belong to him as owner of the land, though, like any other 
thing so owned, they may be severed from the land. Henoe 
the courts have now repudiated the language above re- 
ferred to and have established that such rights are to 
be regarded as appurtenances (13). It follows that con- 
veyance of the land upon which the water is applied 



(11) ThoTT T. Woobntn, 1 Hont 188. 

(12) Farm InTeBtment Co. t. Carpenter, 9 Vfjn, 110; Bolae tirlga- 
an Co. r. Stawut, 10 Idnbo M. 

(IS) CMwldU T. Todd, U <M. 484; Smith t. DenUT. » UraL «5. 
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will cany witti it the water ri^t and the ditcit or other 
meana of diversion, tmlesB excepted in the deed (14). IJi 
Colorado, however, there is an anomalous doctrine that, 
instead of the water right passing where the contrary^ in- 
tention is not shown, it will pass, if at all, because the 
parties intended it to do so, and hoice it is a question of 
constmction of each conveyance of land whether the water 
ri^ts are indnded; where no mentien is made of them, 
the (nrcumstaaoes surrounding the conveyanoe are con- 
sidered, especially the necessity of the rig^t to boieficial 
ose of the land conveyed (15). Where a ditch is oon- 
veyed without rraervation, it will carry with it the water 
ri^t for which it is used (16). 

§ 39. Oonreyaiioe of water rifihti. As the plaoe of ap- 
plication may be changed without loss of the appropria- 
tion, it follows that a water rig^t, for that matter like 
other appurtenances, may be severed. This may take place 
through condonnation or through adverse user of the 
right I^ another for the benefit of other Iraids, or it may 
take place by grant of the right to another, retaining the 
land, or by conveyance of the land, retaining the right, 
or by grant of the rig^t to one and conveyance of the 
land to another. We have seen also that the means and 
mode of diversion may be c^ianged. Hence it may well 
happen that the ditch la owned by one, the land over which 
the ditdi runs by another, and the water rights which 

(14) CftV« r. Cnifta, es Cal. 136; Toj»ho Cr«ek IrrlaKUon Co. V. 
Hntchliil, 21 T«x. dr. App. 274; Snjrder r. Uurdock, 20 Utah 41t. 

(15) Anwtt T. Unhut, 11 Col. US. 
(Ifl) WUUuu T. Harper, 121 Cal. 47. 
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make nse of the ditch ty others (17). If the water right 
or ditch la conveyed separately, it must be by deed. 

Sbotion 3. ExmTGuiSRXBKT or Waisb Biobib. 
S 40. Loa of wator rii^ts by abandcmmait. Any im>p- 
per^ or ri^^t may be lost by abandonment For in- 
stance, one may throw a chattel upon the garbage pile, 
intending to give np oil rights to it Here, it will be seen, 
there are two elements: (a) the ^ving np of possession; 
(b) the intenti<m to relinqnish all right. So it is with 
abandonment of a water right To show loss of a water 
rig^t in this way, both an act of abandonment and an in- 
tent to abandcm most be established (18). Obviously no 
particular time is required ; a clear abandonment might be 
made in a very short time. Bnt as the act relied on is gen- 
erally non-nser of the right, the actual cases are not so 
simple, because there may be many other reasons for the 
non-user, and intent to relinquish aa well as non-user 
must be shown (19). Still, long non-nser may be evidence 
of such intent (20). 

§ 41. Lon and acquisition through adverse user. Ex- 
actly the same principles apply here as in the loss and 
acquisition of easements and profits by adverse user and 
prescription. Open, notorious, continuous, exclusive, ad- 
verse use for the statutory period of limitation is a mode 

(17) HcLew T. Hapgood, 8G CftL S6S. 

(IB) Ouaert ▼. NojeB, 18 ICont 218; Btdgmont Improvemut Co. 
V. Tubba Sheep Co., (S. D. 1908), IIS N. W. 1180. 
(1» Utt T. Tny. 106 Cal. 892. 
(SO) D«Tli T. Gale, 82 Cal. 27; Sieber t. Fink. 7 C(d. 148. 
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of original acquisition of water rights, Uie same as of any 
other rights of the* sort. See the article on l^tle to Beal 
Estate, §§ 144r71, elsewhere in this vohune. 

§^ Forfeiture for ntm-nsw. The distinctions be- 
tween acquisition by appropriation, on the one hand, and 
by adverse nse on the other; and between loss throngh 
adverse nse by another, by abandonment, and l^ failure to 
apply the water to beneficial use, are well pnt by the su- 
preme court of California in Smith v. Hawkins (21), thus : 
* ' The differences are twofold. A prescriptive right could 
not be acquired against the United States, and can be ao- 
quired only by one claimant against another private indi- 
vidual. Again, such an appropriation, to perfect tiie rights 
of the appropriator, does not necessitate nse for any given 
length of time, while time and adverse use are essential 
elements to the perfection of a prescriptive right. One 
who claims a right of prescription mnst use the water 
continuously, uninterruptedly and adversely for a period 
of at least five years (22). . . . Section 1411 of the 
Civil Code declares that the appropriation must be for 
some useful or beneficial purpose, and when the ai>pro- 
priator or his successor in interest ceases to use it for 
such a purpose, the ri^t ceases (23). This section 
deals with the forf^tnre of a right by non-nser alone. 
We say non-nser as distingnished frcmi abandonment If 
an appropriator has, in fact, abandoned hu right, it would 

(21) 110 Cal. 12S, 126. 

<2S) In Calltomla. At commoB Iaw Ui« period to twentr re&ra. In 
man? statM It to tan. The matter to Koremed by statnte In all Jnrto- 
dictions at preaent 

(28) Tbere are almUar ■tatntee In Mebnika and Oregon. 
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not matter tor how long a time he had ceased to nse the 
water, for the moment that the abandonment itself was 
complete his rights would oease and determine. Upon 
the other hand, he may have leased his property, and paid 
taxes thereon, thus negativing the idea of abandonment, 
as in this case, and yet may have failed for many years to 
make any boiefidal use of the water he has appropriated, 
^nie qnestion presented, therefore, is not one of abandon- 
ment, bnt «ie of non-user merely, and as enich involves 
a constmotion of section 1411 of ^e C^vil Code. That 
section, as has been iaii, makes a cessation of nse by 
the appropriator work a forfeiture of his right, and the 
question for determination is: How long may this non- 
user ctHitinoe before the right lapses t Upon this point 
the legislature has made no specific declaration ; but, by 
analogy, we hold that a continuous non-user for five years 
will forf ^t the right The right to use the water ceasing 
at that time, the rights of way for ditches and the like, 
which are incidental to the primary right of nse, would 
fall also. ... In this state five years is the period 
fixed t^ law for the riptming of an advene poesesaion into 
a prescriptive title. Five years is also the period dedared 
by law after whidi a prescriptive right depending npon 
enjoyment is lost for non-user ; and for analogous reastnu 
we consider it to be ft juat and proper measure of time 
for the forf^ture of an appropriator*s rij^ts for failure 
to nse the water for a beneficial purpose" (24). 

(14) Sm *1m Smith T. Locu, 18 N«t. 14«; FM>pl« T. FUBMn* 
BMUTolr Co, » OoL sot. 
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In Utah the statute expressly fixes the period of for- 
feiture for non-user at seven years. Wyoming, by statute, 
makes the period two years. The Kansas statute pro> 
rides that any failure to apply the water eontmuonsly 
without reasonable cause shall be taken as an abandon- 
ment. Montana, by statute, makes non-user a mere mat- 
ter of abandonment and provides that its effect shall be 
a question of fact The courts hold that all statutes of 
this nature apply only to voluntary non-user (26). 

<») Morrto T. Bewi, 1« Pod. tit. 
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APPENDIX A 

BXSTOST OF BEAJi PILOFEETT LAW. 

SS. How freely could land be sold or left by will under the 
euly Ang^o-Saxon Uw T 

§ 4. What efFeet did the Norman Conquest have npon the general 
Bystsm of land tenure in England t 

S 8. What were the ehief inddenta of knight service tenure and 
what was the extent of these various incidents 1 

§ 10. When and how were military tenures abolished in Englaodt 

{18. Are there any feudal tenures in the Unitsd States t 

3 14. John Dale holding land in fee simple under bis overlord 
conveyed it in fee simple to William Doe. What would be the dif- 
ference in Doe's tenure aeoording as this conveyaaee was made before 
or after the sUtnte of Quia Eknptores (1290) f 

S15. What was the original effect of a grant of land to "Jobs 
Doe and bis hein" as regards the rights of the heirsT 

§ 16. How was this grant later construed by the courts t 

g§ 17 to SO. What was the effect of the Statute De Donis (1285) 
npon the common law estate known as a fee simple conditional t 

gSI. Describe the means that were finally sanctioned by the 
courts to enable a tenant who held an entailed estate to bar the entail 
and eonvey a fee simple. 

9 23. Abbott owned a jneee of land and conveyed it to Jone« 
in fee simple but with a condition that if Jonee ever attempted to 
conv^ it away the land should revert to Abbott. Is this condition 
valid t 

§ S7. For how many years is it possible to limit the alienation of 
lands by the creation of fntnre contit^nt or conditional estates 1 

gS8. Explain the feudal conception of the difference between 
an estate cf &edtold and an estate less than freehold 1 

8 29. Hale leased a farm to Doe for 30 years. Hale then sold 
the land to Dale and Dale wrongfully ejected Doe. Before Ota year 
1226 what remedies, if any, had Doet 
411 
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Aftn that date what nmedy did ha havel 

|M. What remedy did he have befon 1370 if (geeted Vjr Toe, 

a stnngerf 

What remedy did he have after 13711 

When did it flnt beeome poeaible for the wraigfally ejeeted 
tenant to reeover his land! 

How did the eonrta eome to pre him thii rigbtt 

1 31. How vaa the poaition of the tenant fnrtiwr strengthened 
in the 16th eentoryf 

1 33. Deaeiibe the method of eonveying land by livery of seisial 

S 36. GiTe the reaaona for the origin and growth of the doctrine 
of uMs in landa. 

g 36. What were the advantagea of holding the use of land in- 
atead of the aetnal legal title thereto! 

1 37. State the subataiiee of the Btatnte of Uses (l^fi). 

SS9. What effect did this statute have upon eonveyaneingf 

g 40. Deaeribe the method of eonveying land by each of the fol- 
lowing eonveyances : 

1. A baigwn and sale. 

2. A eovenant to stand seised. 

3. A leaae and zeleaaei 
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TBAIIBFBR 07 TITLE TO BB&L B8TATB. 

1 5. Hue leued a honH to Dix for five yean. When the leue had 
still two years to run Hare and Dix had a quarrel and Dix went 
to Hare and gave him the keys of the bouse and said he was go> 
ing to quit. Bare took the keys and said he was glad to get throngh 
with any bosiness with a man like Dix. Dix thereapon moved out. Later 
Hare attempted to hold him for the rent for the balance of the lease. 
A statute in the state provides that no snrrendei' of a lease shall be 
valid unless in writing. Has Dix a defenset 

§ 1. What, if any, interests in land may be created witbont a writ- 
ten instnunentt 

S7. Is it necMsary, in order to pass title in fee aimple, that the 
transfer sbonld be by an instrament under seal T 

18 8, 9. John Doe died and by bis will left two pieees of land as 
follows: He left the first piece to James Fox for life and on bis death 
to WiU Todd in fee simple ; be left the second piece to Fox for life 
and if be died without any sons to Todd in fee simple. Todd conveyed 
to Hale all bis interest under Doe's wilL Assnming that Fox dies 
leaving no sons, what are Hale's rights in the two tracts t 

glO. What is the difference between a "warranty deed", a 
"speeial warranty deed", and a "quit elaim deed"T 

§ 10a. What are the essential parts of a deedt 

9 lla. Luce owned a farm. He executed a deed of part of it to 
Boe. The land was described thus : Beginning at the north-east cor- 
ner of my dwelling hoose, and thence running in a northeasterly direc- 
tion 600 feet to the comer of the stone wall; thence West 1000 feet 
to tiie southeast comer of John Gny's land; thence due South to the 
point of beginning containing 12 aeres." The distance from the cor- 
ner of the stone wall to the Southeast comer of Qny's land was 1700 
fest; and from that point to the point of Ix^inning was not due South 
but East-South-East, and the total area embraced by a line extending 
to the Southeast comer of Ouy's farm, then back to the point of be- 
ginning was 18 acres. Lace elaimed that all Boe was entitled to was 
to measure oft from the eomer of the stone wall 1000 feet in the di- 
rection of the Southeast corner of the Gny land and then go about 
413 
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South to the point of the beginning vhicli would gire abont 11 leres. 
Roe elumed that he wss entitled to the Uiger traeL Wltieh was 
rie^tt 

1 12. Vale gave a deed of land to Ball; part of the deeeription 
was as follows : ' ' Northwest to the Clear ereek ; thence along the shore 
of the ereek in a Sontherlj direetion 1000 feet; thence East 600 feet." 
Sappose that Vale had owned to the center of the ereek and that 
later on it entirely dried np. Who would own the strip between Uts 
former shore line and the centre of the ereek, Vale or Ballt 

I IS. Coold a land owner by dedication convey land to a town to 
be nsed for a Catholic cemetery 1 

g 18a> Suppose a land owner wanted to let the pnhlie use a road- 
way across his land hot did not want to run any risk of its bong 
claimed as a permanent public road ; what steps should he take t 

S 16. Into what classes and subclassses are estates in real pnqperty 
commonly divided t 

Is an estate for 099 years an estate of freehold t ' 

§§ 17, 18. What is the difference between a fee simple and a fee tailf 

S SO. What is the diflsrenee between a fee tail general and a foe 
tail special t 

§ 82. John Doe had the following elanee in his will: "I devise the 
home farm from and after the death of my son Albert to all my heiin 
at law who shall then be alive." There was no other daose in the will 
affecting the home farm. Who was entitled to it during the life of 
Albert! 

g 26. Kale gave a deed of laud to Nill that contained the following 
language: "I hereby convey the above described premises to Nill, his 

heirs and assigns to have and to hold to the said Nill for his lif&" 

Did Nill have a fee simple or a life eetatof 

§ 26. A conveyance of land was made to Oay, Boe and Dane, as 
joint tenants. Dane sold his interest to Dix. Roe and Dix then both 
died. Roe devising all his property to Hare, and Diz devising all his 
property to Tale. Who were the owners of the laud and in what 
proportion. 

§§ 87, 28. Todd owned a wood lot and back of it a farm lot There 
was a well defined and frequently used lane running ftom the farm 
lot over the wood lot to the hi^way. Todd sold the farm lot to Fox 
"together with all the appurtenances thereunto belonging," bnt not 
giving Fox in express languid a ri^t of way over the wood lot May 
Fox continue to use the way if Todd objects f Would it m^e any 
difference if there was no other access to the farm lotT 
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SS W, so. If in the last qnefltion Todd b*d kept th« fann lot and 
MDTeyed the wood lot to Fox, eonld Todd have ezereised the rif^t 
of way over the wood lot, aBsnming that it waa not a way of neeesaityf 

Sappose Todd in the deed of the wood lot to Fox had expresely 
reeerved a right of way for the farm lot over the wood lot, bat the 
deed had been ezeonted only by Todd, woold Todd be entitled to the 
way! 

SS2. Which of the following eetates are vested and whieh oon- 
tingentf 

A grant to Lnee for life, then to the oldeet living eon of Hale in 
fee, Hale at the time having no son. 

To Luce for life, then to Hale for life, then to Ball in fee. 

To Lnce for life, and if Dix shall daring Lace's life pay him (1000, 
then on the termination of Lnoe'e estate, to Dix in feet 

S S7. What were the feudal objecti<»ia to the creation of future 
estates in landt 

% 41. What effect did the statute of oses have upon the creation 
of futoie intereata in landt 

S46. Dole by his will left a fann "to John Todd for life, remain- 
der to his hein"; he left another farm "to James Lnee for life, 
remainder to his children." What ia the diiference in the legal eetatee 
of Todd and Lneet 

SM. Doe left his real eetate to Hnll for hie life, and apon hii 
death to such of Hall's children as shoold be 21 or over. Hall died 
two days before hia oldeet child became 21. What rights if any, has 
the child in the property t 

S 61. Dye conveyed a lot of city land to Dane, the deed eontuning 
the f<tiowing elaase: "Snbjeet to the eonditiona that no flat bailding 
shall be erected on the land". Later Dane erected a flat building. 
Dye claimed that he had a right to regain the land because of bnaoh 
of eonditiion. Dane claimed that Dye's only right was to sue him 
for breach of contract. Whieh was eorreett 

§ 6S. Dole devised land to "Nill for life and if NiU diall die with- 
out issue then to Todd in fee". W!hat are the Tariana poaaible inter- 
pretations of this elanset 

§ M. What interpretation has been affixed to it by statute t 

§165,66. William Hare devised land "to my son, John Hare, for 
his life and on his death to all my grandchildren". At the time of 
William Hare's death John Hare had two children, James and Jane. 
John Hare's brother Fred was married but had no children. At John 
Hare's death be left three children, Jane, Arthur and Maad, Janui 
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hftving died, VrtA Hare had at Jobn'i death a eon Bofaert, and a 
Tear after Jdm'a death Fred had a dso^ter Loe; bora. Who an 
entitled to ahare in the property left to John b; Williamt 

§80. What is the aabetiuiee of the rnle ajfunat perpetnitieet 

S6L Gray devised land as follows; "To my son Arthur for bis 
lif^ on his death to his vife, if he ahoold many and if she ahonld 
■orvive him, and on the death of the anrrivors to their childrm in 
fee. Is this devise in violation of the role agunst peipetnitiesl 

S 66. Dye conveyed land to Hale. The deed contained this elaiise : 
"Sobjeet to the condition that if the land shall be used as a raee 
tnuk that the title of the said Hale shall be forfeited". Is this eon- 
dition in violation of the rnle agi^nst prapetnitiest 

% 66. Hill granted land to Doe in fee simple with a condition that 
if Doe attempted to eonvey it his estate should be forfeited. Is this 
elanse valid f 

8 67. Wonld the result be otherwise if the eonveyanee to Doe had 
been for his lifef 

S§ 71, 72. Hill by his will left all his property to Diz as trnstee 
for the benefit of Mill's three children, the share of each child to be 
paid him when he attuned 26. Uay a ehild on reaehing 21 compel 
the trustee to pay him his share of the estate 1 

§74. What is the difference in the principles of eonstroetion 
applieable to eontracts and those applicable to willal 

1 96. What are the varions modera conrenaats of title and what 
is the general seope of eadif 

le it always necessary today to incorporate them at length in a 
deedf 

S 96. What is meant by the dootrine that "eonveoaats of title ran 
with the land"t 

1 97. Abbott eonveyed a piece of land to Bates and convenanted 
that it was free from inenmbranees. In faet Dane held a mortgage on 
the land. Bates conveyed to Lnee, who conveyed to Hill. Dane then 
foreclosed the mortgage. Who is entitled to bring action on the eore- 
nant against Abbott 1 

S 98. Gray eonveyed a pieee of land to Dodd and covenanted that 
he ahonld enjoy quiet possession of the land. In faet Gray had no 
title at all to the land. Dodd sold to Coz who was pat out by Lnee, the 
rightful owner. Hay Coz enforce the covenant against Oisyf 

B 99. Bnppose in the last case that Oray had died before Loee had 
retaken the land. Who, if anyone, wonld be liable on the covenant 
when broken! 
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{{ lOOt 101. Dill neentad to Hall a deed of a eertain piece of land, 
the deed eonttining the nanal eovenuits of title. In Caet the land ms 
at that time owned bj Toe. After the eonveTanee b; Dill to Hall, Dill 
boogfat Toe'a title to the land. Hall then attempted to take poaaenion 
of the land and fonnd it oeenpled hj Fox. He bron^t ejectment 
against Fox. Should the judgment be giren in hie favorf 

S IDi. John Doe was going to make a gift of one of hit fanns to 
hit son Bichard. He drew np, ligned, sealed and acknowledged the 
deed and then gave it to his son Bichard and said "take this down to 
the office of Hill, m; lawyer, and aak him to keep it for me." Richard 
did BO and Hill took and k^t the deed. Six months later John Doe 
died insolvent and bis ereditors aot^t to sell the farm in question aa 
bong hia propert;. Can Bichard aneceasfnlly aaaert a title to it nndsr 
tbedeedt 

S 100. Mill agreed to sell Hare bis house and h>t. Hill exeeuted a 
deed to Hare and delivered it to Dane with instructioiis to turn it over 
to Hare when the latter paid the purehase priee. Dane in violation of 
hia instructions delivered it to Hare before the latter paid. Ham 
reeorded the deed and then sold the premises to Gray, who paid full 
value and bonglit in good faith. Hare sbeoooded without pi^g MiU. 
Idl seeks to reeover the land from Gray. May he do sot 

{lOS. What would have been the result in the last ease if Idl 
had delivered the deed direetly to Hare, bnt with the ondeistanding 
between thou that it waa not to become etfeetive tmtil Hare had paid 
the purchase priee, and Hare had then sold to Gray as beforcT 

1 109. What are the more important diHetencea between the vari- 
ous kinds of leeording aets T 

% 110. Dale agreed to seU a tract of land to HiD, who reeorded hia 
contract Dale then sold the land to Chaae and gave him a deed to 
it, whieh Chase recorded. Chase paid fall value and did not know of 
Hill's prior eontraet. Dale then gave a deed to HiU. Which one ia 
entitled to the landt 

% 117. Fox aold his farm to IMQ for $7000 and gave him a deed for 
it Dill did not neoti hia deed. Boe knew of Dill 's deed and that it 
waa not recorded, and went to Fox and offered him flOOO for a deed 
of hia farm, whidi Fox gave him. Boe at once reeorded his deed. Dill 
having found out what Boe had done, then bad his deed recorded. A 
week subsequent to Dill's record, Boe gave a deed of the f^rm to Luee 
for $6000, Luee being in ignorance of Dill's deed. As between Luee 
and Dill, who ia entitled to the faimt 
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91 ISO, 181. What are the wMkneeaee of the oidiury iTitea) of 
rMordin; titles to l&ndt 

9§U4, 1S6. What are the neulU eonght by the Tmrene sjttMD 
of Begiatntion, and what are the itq;* taken to bring: abont these 
vesoltat 

g 188. b the likelihood of the netful omier of land being wnnif^y 
deprived of hla title thereto greater under the Torrens Bjvtem of re^ 
tiation than nnder the older syBtanf 

IS 129, ISS. UeDtktn the more important general advaotagea of 
the Toirens aystem of r^iatration. 

g 133. Hay the title to land of a erimiiud be forfeited as a ponish- 
ment for his erimef 

1 137. What were the oonditions under whieh, at eonunon law, tha 
right to dower or eorteey arose f 

i 139. Wlut are the lit^ts of husband and wife in "eommanity 
l«operty"f 

1 146. Allen was the owner of a tract of land. In 1880, Dale took 
possesaion of the land and held it as his own for over 20 yean, which 
was the tenn of the stalnte of limitations. In 1003, Allen peaoeably 
zeguned possession of the land, and Dale then bron^t qeetment 
against hint For whom shonld judgment be gfrent 

g 147. Hill lessed a piece ot land to Kx. After Diz had been io 
possession for a while he wrote Hill that he (Dix) did not believe that 
Hill had any title to the land and that he intended to claim it and 
hold it aa his own. Hill took no steps to forfeit Dix's lease. Thia 
state of aflaiiB went on for 20 years (the statutory period) and 
shortly after the 20 years were op. Hill bronght action against Diz to 
have his lease forfeited and to regain the land to whieh he had 
originally a dear title. Uay Dix sneeeasfuUy set np the Statute of 
Linutations as a defense 1 

S 163. Hill got a deed from Dye to a tract of 500 aoiea, abont 100 
acree farm land, 3)0 acres pasture, 100 acres woodland and the rest 
useless swamp land. There was a farm house and bam on it, but moat 
of it was nufenced. Mil occupied the farm and used about 25 acre* 
of farm land and SO of pasture land for more than the statatoij 
period. If then sued in ejectment by Roe, the ri^tful owner, how 
much may he anccesBfuIly claim by adverse possession 1 

S 154. Would it make any difference in the last ease if the fiOO 
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aerw bsd been divided by a oreek, with tbe fatm and puton tend 
on one side, and tb« wood and manh tand on the otheif 

§ § 168, IM. What vonld be the result, if, efter Hill had kept the 
pjoptaty 1£ yean, he had ^ven a deed of the whole property to Gray, 
vho had kept it for the balance of the itatntory period and bad then 
been aaedT 

S 191. What is the diiferenee in tbe natnre of the rights tliat voMjf 
be acquired by adverse posMasion and thoee that may be ftequired by 
[ttesflriptionl 

S IM. Oray and Dane had adjoining &nns. Dane began to drive 
down a lane over Oray'e farm and told Oray that he was going to ke^ 
ondoingit. Oraysaid: "All ri^t, go ahead, it won't do any harm." 
la this enough to prevent Dane's nser from being adverse! 

§ 166. Uay one land owner aeqnire by preBcription a right to free 
and nnintermpted light and air fnnn Us neighbor's lott 
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MOKTaAaES. 

i 1. TTnder tbt old eommon lav what were the rigbts of a mort- 
f»gor who failed to repa; the mortgage debt on the day it waa duet 

S S. In what way were the eommon law ooneeptions of the lighta 
of the moitgagor and the mortgagH modified in equity: 

(1) With regard to the right of the mortgagor to redeem the land 
from the mortgage debtf 

(2) With regard to the right to the poeaeaaum of the land daring 
the period when the debt wae unpaid 1 

(3) With regard to the rii^it to the rente and proflta of the land 
during the period when the debt was nnpaidi 

S S. What are the diflereneee in legal theory between the riew that 
» mortgagee has title to the land and the view that he has only a liea 
thereon t 

What are the differenees, if any, between tiie two views in prae- 
tiealresolut 

Si. Vale executed a mortgage of his land to Mill; the mortgage 
In addition to the otoal elansea had this proriao: "The said mortgagor 
hereby waives any right of redemption beyond the period given by 
this moitgm« deed." A statute allowed the mortgagor to redeem 
within months after the debt fbll due. Vale failed to pay the 
mortgage in the time fixed in the deed, bnt within three months there- 
after tendered Hill the amount of the debt with interest. Uill con- 
tended that the tender waa too late beoanse of the proviso in the 
deed. Is his emtention eonnd 1 1 

% S. Asanme on the facts of the last ease that three wedu after 
the exeention of the mortgage Vale agreed with Uill in consideration 
of t2S eaah to eonrey to Mill his equity of redemption at any time 
that Uill shonld offer bim $500 therefor. Conld this cortraet be en- 
forced against Valef 

Wonld it make any difference that $500 was a fair price for the 
•qnity of redcoaptiDnf 
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Would it mak« any difference it Vale, inst«Kl of agneing to adl 
the equity to Mill, had made a present sale of it to him for 96061 

g 6. Uention some of the more conunon interests in laad that m^ 
be mortgaged. 

g77. Todd ezeented to Dane a mortgage"^ a certain i»eee of 
land. At the time of the mortgage Todd owned only half of the land. 
He later bought the other half and also erected a bam on the part 
he had owned at the time of the execution of the mortgage. He than 
sold the whole fann with all impTovemente to Hill, who paid nln^ 
bnt knew of the Dane mortgage. Hay Dane enforce bis mortgage, 
(1) as against the part of the farm bought Bnbseqnent to the execution 
of the mortgage; (2) as against the bamf 

Would it effect the result if Hill had bou^t without knowing <^ 
the mortgage f 

§ 10. Fox executed a deed of his house and lot to Luee for 11200. 
The place was worth about 92000. At the same time and as part of the 
transaction Luce wrote Fox a letter whereby he gave Fox a I<«:ally 
binding option to buy the place back at any time in the next IS months 
for $1500. Fox did not boy baek in the next 18 months, but two years 
after the deed he brought proceedings to hare the deed declared a 
mortgage and to be given the right to redeem on paying $1200 with 
interest and costs. The evidence given by Fox and Lnce was just 
evenly balanced as to whether the transaction was really a sale with 
an IS months' option or a mortgage. Should the Court deeree in 
fiiTor of Fox or Lueet 

i 13. Hare loaned Doe $3000 and took a mortgage oo Doe'a tanu. 
Ball later loaned Doe 92000 more and took a second mortgage on the 
farm. Hare then loaned Doe $1000 more. The farm was then sold 
by agreement of Hare and Ball to satisfy the mortgages, and brou^t 
$4500. What are the reapeetive rights of Hare and Ball in the money f 

§§ IB, SI. Ouy executed to Hale a three year mortgage of hie land 
in a state in which the title theory of a mortgage prevails. Ony then 
(,ave a lease of the land to Dix at 920 a month. Bix months later Hale 
served notice on Dix that he held a mortgage on the land and ordered 
Dix to pay the rent to him (Hale). Aa between Ouy and Hale who is 
entitled to the rents, (a) already aeerued; (b) to aeenuT 

Would it make any differenee if Ouy waa insolvent and the land 
noS worth the amount of the mortgage defatt 

S SO. Suppose that on the facts of the laat ease Hale had taken 
possession, letting IHx stay in as his tenant and had otdleetad the rata, 
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but Oti^ later ptid oS the mortgage debL Coald Ony have eompellfld 
Hal« to aecoimt to hint for the rents reeeiTed from Dixt 

St SS, SI. Hull mor^agttd hia honse and lot for $2000 to Dye, who 
to(A poBuaaion. While in poeseaBion Dye expended the following 

$1000 to p*7 off an eariier mor^ag« to hate, 

$160 for painting the hooae, 

$100 for aetting ont new ahnibbery aroond the house, 

$775 for a qweial asseasment for a sewer. 

Which, if any, of these enms must Hnll repay to Dye in addition 
to the amonnt of the mortgage before he ia entitled to have the mort- 
gage diaehargedf 

§H. If the mortgagor remaini in the poeaeasion of the pronisea 
and attempts to ent down and sell a large forest of trees, forming the 
moat Tftlnable part of the premises, what relief has the mortgageef 

What are the ligfata of the mortgagee as to trees already cut (1) in 
a "lien theory" atate, (2) in a "title theory" statet 

SS SO, SI. Oale mortgaged a traet of 1000 acres to Dale to aeenre 
a debt of $3000. Gale then sold 300 aeres of the tract to Foss; he 
later sold 400 acres more to Hill; after that he sold the balsaee to 
Roe. What are the reapeetive rights of Dale against Fobs, Hill , Boe 
and Qale, and what are their respective rights against each other 1 

How wonld it affect the ease if Hill had agreed with Oale to aa- 
aome the mortgage debtt 

g S4. Todd held a $6000 mortgage on Hare's land, the debt being 
in the shape of four promissory notes of $1500 each. Todd endorsed 
one of the notes to Roe and another to Diz. Hara then paid the two 
held by Todd, and Todd released the mortgaget What are the rights 
of Boe and Diz against Haret 

§ S9. Ony had a mortgage for $2000 on Hill's land. Mill did not 
pay the mortgage when dae, bat three months later paid Gny in fnIL 
Is it neeessary that Ony should give Hill a deed bade of the land to 
make his title elearf 

Suppose that O^y lefnaed to perform the neeeaaaiy stops to re- 
lease the mortgage, what redress has Hillt 

§46. Doe owned two traets of land, one traet worth $6000, the 
other $2000. He owed Vale $4000 and to secure him gave him a mort- 
gage on both pieces. Later, to secure a debt which he owed Boe, be 
gave him a $1600 mortgage on the fliat piece. Vale then foreclosed his 
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mortgage on the first piece, which woa sold for 94600. Boe'e elaim 
being due and anpaid, what are his ri^ts against Talef 

S 49. Ball exMinted to Todd his note for 91000 Jnne X, 1900, and ■»- 
enred by a mortgage on Ball 's honse and loL The note vaa not paid. 
Todd did nothing until 1010, when h« attempted to foreelose the mort- 
gage. The statnte of limitations in the state was five years for aetions 
on promiBBory notes and fifteen years for aetions for the recovery of 
land. May Todd maintain his action to foreclose f 

9 66. Suppose in the last ease, that in 1002 Todd had transforred 
Ball's note to Cox, bnt no mention had been made of the mortgage. 
If the note was still unpaid in 1910, who would have a right to forfr. 
close the mortgage f 

§ 62. What is the difFerenee between a pledg« and a chattel 
mor^iagel 

SSS6, 66. Bates owned a tract of land on which was a sawmilL 
He bought from Oill a boiler and engine, gave him a chattel moitgags 
back for the purchase ptiec and then bnilt them into the sawmilL 
Some time before this, Bates had ^ven Qray a mortgage on the land 
and mill. Two years later Bates become insolvent, both Gray and Qill 
being unpaid; and each nlai'ming the boiler and engioe under his 
mortgage. Which had the better right theretoT 

Who would have had the better right thereto if the real mortgage 
to Gray had been ezeented after the boiler and the engine had been 
annexed to the sawmill t 

SI 72, 73. Dale mortgaged to Hill his horse and buggy, but Dale 
still kept possession of them. The mortgage was not recorded, al- 
though there was the usual chattel mortgage act in the state. Later 
Bill found that Roe, a creditor of Dale, was about to attach the horse 
and buggy as Dale's property, and compelled Dale to give him (Hill) 
posBessioo. b this enough to make the mortgage good aa against 
Boel 
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xnnsQ LAW. 

|8. 6Ute the origin of mining Uw in the United States. 

IS ii S. Snppoee a elum is made and a mine opened in a mining 
diataiet in vbieh there are mining rnlea, and these nilea are dia- 
ngarded, k the eUiin thereby forfeited T 

1 1. Into what elaMW are mining elaims divided and what is the 
diflerenet between themf 

1 10. Abbott took ap a claim on mineral-bearing land belonging to 
the United States. On working tho vein it was discoveied to contain 
lead, bnt in sneh sli^t qoantity that it was not worth while to work 
the mine. He ttien b^an to nae the land for agricnltnral purposes. 
Did he theieb; forfeit his elaimt 

S 18. Jones diseovered a lode, claimed it and worked it for a while, 
and finall; gave it up. Stone then located the same lode in the place 
where J<mes had uneovered it by his workings, and claimed it. Jones 
then reappeared and eontested Stone's claim on the groond that it 
wasnot adiseovery on"nnappropriated land," as reqnired by statute. 
Who ia entitled to the claim, Jones or Stone t 

{13. Brown waa in possession of a pieee of land and searching 
for a lode, bnt had not yet discovered one. Jones foreib^ ejected 
him from the land and found thereon the lode, which he then claimed. 
Brown then alao pnt in a claim for the same lode. Which ia entitled 
thereto 1 

1 15, John Sehnudt, not a eitiun of the United States, located a 
Tun and filed his elaim thereto in dne form; Qny, a citizen, then filed 
his elaim for the same vein and bron^t suit to obtain posBessioa, on 
the ground that Schmidt being an alien, his claim was invalid. For 
wboD) should judgment be given! 

Would Uie result be different if the action were brought 1^ the 
United States government t 

i 17. What are the acts more commonly required to be done to 
perfect a lode mining location T 

424 
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S IS- If the loeation is to be mark«d by tbe Btnkiiig of • diMomjr 
■hift, what axe the nqoimnenti u to the size uid loeation thereof t 

S U. Where the loeadon is to be nwiked by poets, iriiet are the 
nqnirements ea to the loeatioa end nombar thereof f 

{U. Whrt shonld be eteted ia the notiee posted on the eUimt 

8 27. Is it Boffleient to justify the loostion of a plaear daliit that 
the loeator has diseoreied traces of minerai-bearing soilf 

S§ 88, SS. What an the reqnireiBents for the legal bwation of a 
placer eUiml 

S 84. Walker filed an applieation for a plaeer eUin vhieh had 
been duly looated Iqr him. At that time there was irithiB the Umits 
of the plaeer elaim (1) a vein of valoeble silver^bearing ore, vhieh 
was not known to Walker, bat whieh he eonld have diMoreied by a 
reasoiubly carefnl inspection of the land; (2) another vein of eilver 
ore of whieh he knew and whioh he elsimed in his plaeer daim; (3) a 
hidden vein whieh was anbeeqnently diseloeed by one Abbott, who wae 
on the land by Walker's permiasion; (4) a hidden van whieh pending 
the issuance of the patent to Walker was discovered by one Hill, who 
came on the land against Walker's objeetion, to proepeet. Walker 
got his patent and elaimed all 4 veine. Abbott filed elume for 1, 2 
and 3, and Hill filed a claim for 4. What jndgment in eaeb ewet 

8 3& Hay land aeqmred tmder Rev. Stat. 17. S. Bee. 2337 for a 
mill sito for nse with a lode to whieh it is not eontignoos be aaed tar 
any other than ndll porposeef 

8S6. What are the reqnirementa that unat be nnnplied with to 
properly locate a tnnnel sitol 

81 9B, S9. Brown ran a tnnnel and met a blind vien whieh he pro* 
eeeded to work. He did not make a snr&ee loeation nor seek a patent 
as a mining eUim. Does his faihoe to do this forfeit hia rifl^t to the 
blind veinf 

8 43. ^Id loeated a elaim on April Utb, 1890. He did do more 
work on the claim until Angnst, 1881, when he did $160 worth of work. 
He did no more work nntil December, 1893, when he did 860 worth of 
work ending Deeember 31, 1892. What is the eaiiieet date at whiidi his 
claim eonld be relocated by another on the gronnd of faUnre to per> 
form assessment worfcf 

8 44. Mahon had a mining claim on an etpoaed vein In iriiich he 
had sank a shaft. He than deeided to ran a tnnnal, and dming the 
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Jtar the only irork he did was $125 worth on the tmuieL This did 
not eran rtmth the rein. Is this enough woA to keep his claim slivef 

Wonld it make any diiferenee that the tunnel was bo poorly lo- 
wted that it would be praetieally nseless even if it raaefaed the lodef 

%% 48, 47. Whieh of the following items will be allowed to be 
eonnted in making np 9100 of annual labor and expenses to be peiv 
toaati on a alaim in order to preserve itf 

(1) The meals furnished the miners doing the work. 

(2) I^bor is getting out pieees of ore for assaying in the hope 
of flnding pay ore. 

(3) Building a wagtm road to the elaim. 

(4) Building a flume over the elaim to another elaim. 
(6) The value of the blankets furnished the minen. 

(6) The value of the drills and powder used in drilling and 
blasting. 

(7) Ten days' labor on elaim under a district rule that labor 
to preserve a elum should be valued a-. 910 a day. 

<8) Work done during the year hy the person from wh(»n the 
present owner purchased. 

§ 49. Nolan loeated a elum and took Uie proper steps to justify 
bim in applying far a patent, whieh he then did on Jan. 1, 1903. In 
August, 1903, he reeeived word that his elum had been allowed and 
that the patent would be issued. He did no work oa his elaim in 1903. 
In February, 1904, he was notified that his entry had been can- 
celled. The next day Rows relocated the elaim on the ground that 
Nolan had lost it by failure to perform $100 worth of labor in 1903. 
Who is entitled to the elsimt 

§60. Brown, Todd and Davis stslced a elaim as eo-ownen. In 
1901 Brown did 9160 worth of woib; Todd did 936 worth of work and 
Davis none. Wbat are the ri^ts (rf Browil and Todd against Davis; 
of Brown against Toddl 

% 53. Lane had a claim, but daring the year 1905 he did no work 
on it In Hareh, 1906, hearing that Gould was about to relocate it, 
Lane did 910 or 916 worth of work on the elaim and notifled Gould 
that he would do enon^ during the year to hold it. In September, 
I^ne having done no more woik, Gould went on the elaim, reloeated 
it, and did 9160 worth of pennanent mak. Who is entitled to the 
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S 6S. Suppose in tbe last ease that after Qonld bad nloeat«d the 
claim and done his $150 worth of wot^ Lane had also in good faith 
done $200 worth of woi^ who would be entitled to the etaimt 

$ 68. Jones having a elum properly located and woiked, changed 
the bonndaries and the name of the elaim so as to embrace somewhat 
more gronnd. Is it neecBsary for him to sink a new diaeorei; shaft 
or deepen the old one in order to h<^d the altered claimf 

i% 68, 00. What are the steps that mnat be taken in order to n- 
eeive a patent to a lode elaim after the necessary amount of work baa 
been donef 

§ 74. What are the requirements for mafcing an entry on eoal landa 
of the D. S.f 

§ 77, What are the requirements for making an entry on timbec 
landsf 
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nSIOAnOR LAW. 

|S. Allan knd Bat« own land Abutting on & small itmm in » 
•Ute gDT«m«d b7 the wbudod U«, Allen Imng hi^w np the stream. 
In getting mter for his honse and his hone snd eow, he pneticaJly 
exhnnsta the streun so that Bttes does not have enough for his house. 
Has Bates a eanse of action against AllenT 

Within the eomison lav meaning of the term, is a sser of vater 
tor irrigation poipoees a "natural" or an "artiflual" qmtT 

1 6. In what respeet do the Roman law and the modem dtril law 
differ OB to the rig^t of the owner of a private stream with respeet 
to the water thareof 1 

1 8. What is the origin of the modem law of iirigationf 

{9. What is the essential difference in the view of the eommon 
law and irrigation law as to individual rights in flowing water t 

SS 10, 11. Into what three gionpe may the states in which irriga- 
tion law is in tttret to a greater or smaller d^ree be dividedt 

1 16. Olsen and Todd were living in a state in which the 
common law of water is in force on private lands, but the theory of 
sppropriation of water prevails on public lands. Oisen and Todd 
were using water from a ereek on the public land, Todd having b^nn 
to use first. Olsen obtained a patent for a tract of land m the a«ek, 
including the part where Todd has his irrigation ditdL Olsen then 
put in a new ditch hi^er up, on his own land, and withdrew so mneh 
water that Todd could not get his former amonnt. Has Todd a ri^t 
of action against Olsen f 

S U. How would it affect the result of the last ease if Olsen had 
obtained his patent first and then Todd had tried to appn^niate the 
water for iirigationf 
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S 17. Dale had a patent to land bordering on a stream. Hatch 
elaiined Uie right to withdraw water from the stream for irrigation 
poipoeea beeaose of a prior i^ppropriation thereof. Dale denied his 
right on the gronnds (1) that the ereek flowed only during certain 
portions of the year; (3) that at parts of its eonrse it lost its dc£ned 
channd and spread ont into a mere marsh. Is Dale's elaim aonod on 
either gronnd t 

g 18. Snppoee the water mentioned in the last ease had been notb- 
ing bat a marsh of standing water, oonld Battsh have legally claimed 
it by virtue of a prior appropriation t 

§1 SS, S8. Falee desired to appropriate water from a eieek. Oa 
Hareh 1, 1896, he duly recorded a notiee, stating the location of his 
ditch and the amount of water he proposed to use; on Ifaroh 10, 1896, 
Gould who had no actual knowledge of Fales' notiee, started a ditdi 
which he completed and began to use by April 1, of the same year. 
He did not record his notice. On April 5th, of the same year. Hole 
who also had no actual knowledge of Fales' notice, began a ditch 
wlueh he finished and began to use by April 26th. On the 15th of 
the same month Fales began his diteh and started to use it on Hay 
15th. There was not sufficient water to sap^j all three ditches. In 
what order sbonld tbe ri^ts be fixed f 

i SI. Suppose in the above ease that after Fales had filed Us 
notiee as stated, he did not b^in work on his ditoh until ICay, 1897, 
b«iig delayed beeanse of ill-health and lack of money. How would 
this affeet his lightsf 

g S7. Bolfe first appropriated water from a stream; later Smith «p- 
propriated the rest of the stream, bis diteh being below Rolf e 'a. 
Later, Bolfe dedded it would be easier to put in his dit<^ lower down 
the stream, so he dosed the old intake and opened a new one below 
Bmith. Smith now being above, increased his intake so that Bolfe 
eonld not get the former amonnt. Has he a eanae of action againat 
Smitht 

% 89. Wonid it make any differenee in the last ease if Bolfe at the 
time of changing the intake and dit^ had taken and used the water 
to irrigate land other than that which he originally iuijcatedt 

% 30. White and Tormg had both a^qinqn^ted water from a cree^ 
White having done so first. Oenerally the stream supplied enough for 
both, bnt in dry seasons the supply was inadequate. White claimed 
that he waa still entitled to take out his full amonnt and that Tonng 
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flonld hftvt only tli« tMidne. Yom^ oUimed they on^t to dirids the 
liiutted wnoimt in pn^rtion to th« amount Mch took from tli« full 
■trMUL Wba was right 1 

SSS. Fox Tss the first ftppropriator of water and Gould the 
weond. Fox fonnd that he had elaimed and was dnwing off mora 
than he needed, so he aold hia anrplns to Bmith. Qonld claimed he 
ongfat to return it to the stream. Whidi was rigfatf 

{34. Snppoae in the above ease that Fox's diteh was impropeilj 
made and that a Inigt amoont of water eaeaped. Conld Gonld etanpd 
him to repair it t 

(38. Kline owned a tract of land, irrigated by water from m, 
distant stream. He sold the tract to Hill, bat the deed did not men- 
tion the diteh or water li^ta. Who ia entitled to thenif Kline or Hillf 
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Waxnat? Dttd, with F&U OoTManta (OoHmon Jmiw Form). 

THIB lyDENTTJBE, liade this Say o£ in 

the year One Thousand Nine Hondred and betveen A. B., of 

, in the Count; of , aod State of 

[and C. B^ his wife], part; of tho first part, and Y. Z., of the aama 
plaoc^ par^ of tbe aeewd part, 
WmnssBTH: That the Baid par^ [or, pardea] of Um tint part, 

for and in eonaid«ratioa of the sum of dollars, lawful 

moae; of the TJoited States, to him [or, fliem] paid bjr the aaid part; 
of the aeeond part, at or before the ensealing and delivei; of these 
presents, the receipt whereof is heid); acknowledged, and the said 
part; of the seoood {lart, his heirs, exeentois, and administrators foi^ 
ever releaaed and discharged from the ssme b; these presents, has [or^ 
have] granted, bargained, sold, aliened, remised, released, eonnjred, 
and eonflrmed, and, b; these preeenta, does [or, do] grant, ba^ain, 
sell, alien, remise, release eonvey, and amflnn unto the said par^ of 
the saoond part, and to his hdrs and assigns forever, all [hen vuert 
dMeriptum]; together with all and »ingni«f the tenements, heredita- 
ments, and apportenanees thereimta belonging, or in anywise apper- 
tuning, and the rerennon and revarmona, ranainder and remainden^ 
rents, issnee, and profits thereof j and sIm all of the estate, ri^t, 
title, interest [dower and right of down:], property, possession, claim, 
and demand whatsoever, both in law and equity, of the said part; [or, 
pwties] of the firat part, of, in, and to the abore-gnmted premises^ 
and ever; part and parcel thereol^ with the apportenanees : 

To Have and to Hou> all and singnlar the above-granted premise^ 
together with the appnrtoianeee and ever; part thereof, nnto tbe 
said party of the seoond part, his heira and asngns forever. [If tlure 
it any inambramoe Btate it thtu: sobjeet, however, to a certain indco- 

tnre of mortgage for doUan, dated , 19..., 

and recorded in the office of , in liber of 

Mortgages, at page and also subject, etA] 

481 
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An) THx Bud A. B. [not naming Ote wife], for himself, Jiis ban, 
aaeatoif lod wiinioiirtratora, does hereby covenant, promise, and 
agree to and with the said par^ of tha seeond part, his heira and 
asaigna, that the said A. B., at the time of the sealing and delivery of 
Uieae presents, is lawfully seized in his own right [or otkarmae, oi the 
eau may be], of a good, absolate, and indefeasible estate of inheiitanee, 
in fee simple, of and in all and angnlar the above-granted and da- 
•eribed premises, with the appnitmanoes [*/ conveyed mtbjeet to tii- 
emmbranae, toy, subject as aforesaid] ; and has good right, fnll power, 
and lawful attthority to grant, bargain, sell, and convey the same, in 
manner aforeaud. And that the said par^ of the aeeond part, bis 
ban and asBigns, shall and may at all times hereafter peaeeably and 
quietly have, hold, lue, oeonpy, poeaess, and enjoy the above-granted 
premisss, and every part and pareel thereof, with the appurtenances, 
without any let, suit, trouble, molestation, eviction, or distuibanoe of 
the said party [or, parties] of the first part, his [or, their] heiia or 
ismgntii or of any other person or persons lawfully cluming or to elaim 
tile same; and that the same now ai« free, clear, discharged, and on- 
inenmbered of and from all former and other grants, tiUe, charges, 
estates^ judgments, taxes, asaesements, and incumbrances, of what na- 
tore or kind soever [if conveyed, atibject to an incMmbranee, lay, except 
as aforesaid]. 

Am ALSO That the said party [or, parties] of the first part, and bis 
[or, their] heirs, and all and eveiy other person or persons whomso- 
ever, lawfully or equitably deriving any estate, ri^t, title, or interest, 
of, in, or to the above-granted preunaes, by, from, under, or in trust 
Cor him [or, them], shall and will at any time or times hereafter, apoa 
the reasonable request, and at the proper eoets and chaigea in the law, 
of the said party of the seoond part, his heirs and asugns, make, do, 
and execute, or cause or procure to be made, done, and executed, all 
and ereiy such further and other lawful and naaonable acts, e<n- 
veyanoes, and assurances in the law, for the better and more eflectnaQy 
vesting and confirming the premises hereby granted or intended so to 
be in and to the said party of the second pkit, his heira and assigns 
forever, as by the ssid party of the seeond part, his heirs, or asrigns^ 
or his or thdr counsel le&med in the law, shall be reasonably devised, 
advised, or required. And the said A. B. [not naming wife] and his 
heirs, the Above-described and hereby granted and released premises, 
and eveiy part and pareel thereof, with the appurtenanees, unto the 
said party of the seecmd part, his heirs and aasigna, agftinst the said 
party [or, parties] of the first part and his [or, their] ban, and 
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againrt all and em; person and penons whomsoever, lawfoUy elaim- 
ing ot to elaim the same, shall and will warrant, and, hy theee preaoits, 
forerer defend. 

In WiTNXaB Whbbkot, tiie said party [or, parties] of the first part 
has [or have] hereonto set his hand and seal [or, thur hands and 
seals], the day and year first above mittoi. [8ig»ature9 and »eat».} 

Sigiied, sealed, and delivered in presenee at [Signature of mtnett.} 

QnltdalBi Daed (OoauBim Lair Form). 

Know All Hek by Theu Presents, that I, A B., of tha cMj of 

, in the oounty of , and state of , 

fanner [or, we A. B., of, etc, a» above, and C. B., his wife], in wxa- 

sideration of dollars to me [or, ns] pud by Y. Z., of 

, the receipt whereof is hereby acknowledged, have remised, 

released, and forever quit-claimed, and by these presents dOf 'or my- 
self, my [or omaelvea, onr] heurs, ezeenton, and administrators, re* 
mise, release and forever qoit-eUum onto the said T. Z., his heirs and 
assigns forever, aU sndi il^t, title^ interest [dower aod ri^t of 
dower], property, possession, claim or demand, as I [or, »M we, ot 
either of ns] have or ought to have, in or to all [her* tiuert detcriptum 
of premiaee], togethw with all and singular the tenements, heredita- 
ments, and appnrtenancee thereto belonging, or in anywise iq>pertaiit- 
ing, and the reversion and reversions, remainder and remainders, rents, 
issnes, and profits thereof, and also all of the estate, lig^t, title, 
interest, claim, and demand whatsoever, as well in law as in eqiuty of 
the said party [or, parties] of the first part, of, in and to the abova 
granted premisea, and every part and parcel thereot 

To Have and to Hou> the said premises nnto the said Y. Z^ his 
heirs and assigns, to his and their only proper nse and behoof for- 
ever; so that neither I, tbe said A. B., nor any other penon in my 
name and behalf [or, we, the said A B. and C. B., or dther of us, or 
any other person in onr or either of onr names and behalf] shall or 
will hereafter elaim or demand any right or title to the premisea, or 
any part thereof; but they, and every of them, shall by these presents 
be ezolnded and forever barred. 

In Witnesb WHEKEOr, I [or, we] have hereunto set my hand and 

seal [or, onr hands and seals], this day of , in 

the year one thousand nine hundred and [Signatures and 

$eaU of grantore.] 

Signed, sealed, and delivered in the preMiiee of 

[Sign^Oure of witneae.} j 
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Btatiitoir Wazxu^ Detd wttk Oorwut (nUnob r<na). 

The graator, A. B^ ol and statfl of , f or and 

{n eootidention of d<dlsn, in hand paid, ecnveTS and 

mrrants to T. Z., the following deaeribed nal eatate [deteriplvm}} 

attaat«d in die eovntjr of , in th« atate of Illin<ns. 

Dated the d^ of ,19.... 

A. B. [S«flL] 



Stttntory Qsitdalsi Bead (IlUiuria Fnm). 

The granl«r, A. B., of in the eonnty of and 

atate of , for and in eonaideration of ddlan, 

eoBv^i and qnit-elaimB to Y. Z., of , in the eonnty of 

, and etate of , all intereat in the following de- 

■eribed real eatate [here imtart deaeription], sitaated in the aonnty of 
in the atate of Illlnoia. 

Dated thia day of ,19.... 

A. B. [StoLi 
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BMd Brtato Hortcifa^ 

THIS IKDENTUBE, TAtie this sefond da; of October, in the 
year of onr Lord One Thoasand Nine Hnndred and Nine, between 
Henry Holland, of the City of Chicago, in the County of Cook, 
and State of Illinois, party of the tint part, and John Ellia, of 
the City of Cbieago, in the Connly of Cook, and State of JUinoia, 
party of the second part: 

Wbzbus, The said party of the first part is justly indebted 
to the said party of the seeond part in the som of Twelve Thousand 
(912,000.00) Dollars, seenred to be paid by two certain pronuaaoiy 
notes, bearing- even date herewith, for the sum of Six Thousand 
(96,000.00) Dollars each, with interest at five (5) per cent per 
ananm, piqrable to the mrder of the said party of the seoond part 
five years attex date : 

Now, THXBxronc, this ImnNTDBC Witnxsskth, That the said 
party of the first part, for the better seeoriog the payment of tba 
money aforesaid, with interest thereon according to the tenor and 
efleet of the said promiseoTy notes above uentioned, and also in 
eonaideration of the further sum of One Dollar to him in hand paid 
by the said party of the second part, at the delivery of these Pres> 
ents, the receipt whereof is hereby acknowledged, has granted, bar* 
gained, sold, remised, released, conveyed, aliened and confirmed, 
and fay these Presents does grant, bargain, seU, remise, release, con- 
vey, alien and eonflrm, nnto the said party of the second part, 
and to his heirs and assigns forever, all the following described 
lot, piece, or parcel, of land, sitnate in the County of Cook, and 
State of Illinois, and known and deseribed as follows, to-wit: Lot 
twmty-one (21) of Block two (2) of Watkina' Subdivision of Section 
twenty-eight (28), Township thirty-nine (39), Range fourteen (14), 
east of the Third Principal Ueridian; 

To Havk axo to Hou) thk Suu, Tc^ther with all and singn- 

lar the tenementa, hereditaments, privileges, and ^jpartenanees there- 

onto belonging, or in any wise appertaining; and also, all the 

atate^ interest, and daim whatsoever, in law as weU as in equity, 

435 
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irideh Um uid party of th« flnt part hu in and to the premiMi 
h«nby eonTfljed, onto the uid party of th« aeooad part, hia hein 
•od aMdgaa, and to tbair only pit^MT vat, bonelit, and behooi^ for- 
•nr; 

PiOViMD ILVAT^ And theaa Pnsenta an npon thii axpr cM eon- 
dition, that if tba laid party of the flnt part, hia hein, azeenton, 
or adminiatiatoia, ahall well and troly pay, or eanw to tw pud, 
to the aald party of the eeeond part, bia hein, exeenton, admin- 
iatnton, or trngam, the aforeaaid som of money, -with interest there- 
on. At the tiiD8 and in the manner apedfled in the abore mantioited 
fmnuiMory note*, aeoording to the true intent and meaning there- 
of^ then and in that ease these Preeents, and svmything herein ex- 
prened, ahall be abaoltttely nnll and void. 

Ahd The aud par^ of the flnt part, for hims^ and his hein, 
•aeentora, and administntota, doee hereby eovenant snd agree with 
the Mid party of the aeeond part, that at the time of the delivery 
hereof the said party of the first part, is the lawful owner of 
the premieea above granted, and seized thereof, in fee simple ab- 
•olnto; that he wilt warrant and defend the above granted prem- 
ises in the quiet and peaceable poesession of the said party of the 
teewid part, his hein and assigni forever, that they an free from 
all inenmbraneee whatsoever, and that the said party of the flrat 
part will, in dne season, pay all taxes and aflaeasments on aud 
premises, until said indebtedness aforesaid shall be fully paid. 

Ahd The said party of the. first part does hereby expreesly re- 
lease and waive all ri^ts, under and by virtne of the Homestead 
Exemption Laws of the State of Illinois, in and to said premises. 

In WiTNtaa Whebbof, The said party of the flnt part has hen- 
unto set hia hand and seal the day and year flnt above written. 
HENEY HOLLAND. [Seal] 
Signed, Sealed and Delivered 

in the presence of 

BALPH HENET. 
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Trust Deed. 

Tbis iKEnMTUia WirNSSSEra, That the Grantor, John Dale, of 
the City of Chicago, in the (bounty of Cook, and State of minois, 
for and in consideration of the sum of Eight Thoasand (98,000.00) 
Dollan, in hand paid, ecmveya and warrants to Harry Jones, of 
the City of Chicago, County of Cook, and State of Dlinoie, the 
following described real estate, to-wit: Lot two (2) in Block twen- 
ty-one (21) in Charles H. Watkins* Sabdivision of the City of 
Chicago, Section twenty-eight (28), Township thirty-nine (30), Range 
fourteen (14), east of the Third Principal Ueridian, sitaated in 
the County of Co<A, in the State of Illinois, hereby releoung and 
waiving all rights under and by virtne of the Homestead Exemp- 
tion Laws of the State of minois and all right to retain possea- 
sion of said premisea after any default in payment or a breaeh 
of any of the covenants or agreements herein eontatned, in tnut, 
neverthelesH, for the following purposes : 

Whereas, The said John Dale is justly indebted unto the legal 
holder of the principal promissory note hereinafter described, in 
the principal enm of Eight Thousand (98,000.00) Dollars, being 
for a loan thereof, on the day of the date hereof, made to said 
John Dale, and secured to be paid by a certain principal promissory 
note of the said John Dale, bearing even date herewith, made to the 
order of Henry Cook for the principal sum aforesud, payable four 
years after the date thereof, with interest thereon at the rate (^ 
Five (6) Per Cent per annnm, payable semi-annually, to-wit: On 
the first day of January and of July in eaoh year, and both prin- 
cipal and interest payable at the First National Bank in Chicago, 
aforesaid, wliich said several installments of interest for said period 
of four years are farther evidenced by eight interest notes or cou- 
pons, of even date herewith, for the sum of Twenty (920.00) Dol- 
lars each, the idratity of said principal note bdng evidenced by 
the certificate thereon of said Tmstee. 

Now, If default be made in the payment of the said Promissory 
Notes, or of any part thereof, or the interest thereon, or 
any part thereof at the time and in the manner above sped- 
437 
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fled for th« pagncont thereoi^ or in eaw of vastc, or aoa-ftj- 
ment of taxes or BBMmnenta on said premises^ or of ■ breuh of 
an; of tiie eovensnta or agreouents hsnin eontainsd, then in snoh 
ease the whole of said prindpsl snm and interest, seeored by the 
said Fromiaaory Notes, shall thereupon, at ths option of the legal 
bolder or holders thereof beeoms immediately dne and payable; 
and, on the q>pIication of the legal holder of said Promissory 
Notes, or either of them, it shall be lawful for the said grant«^ 
or his sneeeasor in trust, to enter into and npon and take pos- 
session of the premises hereby granted, or any psrt thereof, and 
to eolleet and leeeive all renb, issnes and profits thereof; and, in 
bis own name or otherwise, to file a hill or bills in any eonrt 
having jorisdietion thweof against the said party of the fliet part, 
his heirs, ezeeators, administraton and assigns, to obtain a de- 
cree for the sale and oonveyanee of the whole or any part of said 
premises for ths porpoees herein specified, by said party of tbe 
aeeond part, as sneh tnutee or as special eosunissioner, or other- 
vise, under order of eonrt, and ont of the proceeds of any sneh 
aale to first pay the eosts of snch suit, all costs of advertising, 
sale and eonveyanee, inelnding the reasonable fees and commissions 
of said party of the second part, or person who may be appointed 
to ezeente this trust, and Two Hundred (9200.00) Dollars attor- 
neys' and solieitora' fees, and also all other expenses of this trust, 
including all moneys advanoed for inenranee, taxes and other liens 
or asseesmente, with intenst thereon at seven per eent per sb- 
nmn, then to pay the prineipal of said notes, whether dne and 
payable by the terns thereof or the option of the legal holder 
tberool^ and interest dne on sud notes up to the time of snch sale, 
rendering the overplus, if any, unto the said party of the first 
part, his legal representatives or assigns, on reasonable reqnest, 
and to pay any rents that may be eollected after such sale and be- 
fore the time of redemption expires, to the purchaser or purehas- 
ers of said premises at sneh sale or sales, and it shall not be tiie 
duty of the purchaser to see to the application of the pnrehase 
money. 

Am the said Qrantor doea eovenant and agree to keep all build- 
ings and improvements that may at any time be apon said prem- 
ises insured against fire, nntil all indebtedness of said Qrantor aris- 
ing hereunder is folly paid, ior their fall insurable value in sndi 
iBBursnce companies as the legal holder of aaii notes ahall ap- 
prove, and mi^e the loss, if any, payable to, and assign and de- 
Uvor all polieiea or renewal certificates therefor to said legal bolder 
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M additioiul Beenrity for the aforesaid indebtcdntes; and io easft 
of the failnre of said Grantor to so insure, then said par^ of 
the second part or said logal holder is hereby empowered to have 
said bnildings and improvementa 80 insared for the benefit of 
said legal holder or owner of said notes, in which event the said 
Grantor hereby agrees to repay to said second party, or said legal 
holder, tbe amount expended for sneh insuranee, with interest there- 
00 at seven p^ eent, at the time of maturity of the then nozt en- 
suing conpcm or interest note above described. Said Grantor here- 
by further eovenants and agrees to repay to said second party or 
said hfpl bolder at tiie time of maturity of the eonpcn or interest 
note then next ensuing, with interest thereon at seven per cent, 
all monies paid out for taxes or assessments upon said pranises 
by said second party or aaid l^al holder. 

Whut The said notes and all Indebtedness arising hereunder shall 
be fully paid, inclnding costs, taxes, insuranee commissions and 
attorney's fees, the said Grantee or his successor or legal repr^ 
sentatives shall reeonvey all of said premises remaining unsold to 
the said Orantor or his heiis or assigns, upon receiving his rei^ 
sonable eharges therefor. In ease of the death, resignation, re- 
moval from said Cook County, or other inability to Bet of said 
Grantee Eany Jones, then John C. Ellis of Chicago ia hereby ap- 
pmnted and made soeeessor in trust herein, with like power and 
authority as is hereby vested in said Grantee, It ia agreed that 
said Grantor shall pay all costs and attorney's fees inenrred or paid 
by said Grantee or the holder or holders of said notes in any suit 
in which either of them may be plaintiff or defendant, by reason 
of being a party to this Tmst Deed, or a holder of said notes, 
and that the same shall be « lien on said premises, and may be in- 
eluded in any decree ordering the sale of said premises and taken 
out of the proceeds of any sals thereof. 

WiTNxas, The hand and seal of the said Grantor this seeond 
day of October, A. D. 1909. 

JOHN DALE. [Seal] 
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Obattal Kortcac^ 

THIS INDENTURE, Mide thii fifth d^ at October, in the y«ar 
of our Li>rd, One Thonsuid Nine Himdnd and mne, between 
WUliun 8toD^ of tiie Citj of Chicago, in the County of Cook, 
and State of niinoi^ party of the firat part, and John C. Davia, 
of the City of Cbieago, in ^e Coonty of Co(^ and State of Illin(H8, 
party of the aeeond part : 

WinmanE, That the aaid party of the first part, for and 
In eonsideration of the nun of One Thousand (|1/)00.00) Dollars, in 
hand paid, the reeeq>t whereof ia hereby aeknowledged, does here- 
by grant, aell, eonr^ and eonflnn onto the said party of the see- 
ond part, hia hein and asaigna, all and singular the following 
deseiibed goods and chattels, to-wit: Two bay horses, weight about 
fifteen hundred pounds each; one gray horse, weight about ime 
thousand pounds; one wagon; three sets of harness. 

ToociHXB with all and singular the appurtenaneea thereunto be- 
longing, or in any wise aiq>ertaiuing: To have and to hold the 
same unto the said John C Davis, his heirs, exeentors, adminis- 
tratorg and ■— igti«, to hia and their sole use forever. And the 
said William Stone, for himself and his hurs, exeeutora and ad- 
ninistrstors, does covenant and agree with the said John C. Davis, 
his heira, ezecntora, administrators and assignB, that he is law- 
fully posseesed of the aaid goods and chattels as of his own prop- 
erty; that the same are free firom all ineumbranees; that he will, 
and his heirs, executors and administrators shall warrant and de- 
fend the same nnto the sud party of the seeond part, his hurs, 
executors, administrators and assigns, against the lawful elums and 
demands of all persona, and that be will keep the said goods and 
chattels insured against loss by fire for the full insurable value 
thereof, in such companies as the holder of the note hereinafter 
mentioned may direct, and make the loss, if any, payable to, and 
depoeit the polines with, the holder of sud note, as further se- 
enrity for the indebtedness hereinafter mentioned. 

Pbovided, Nxvkrthkless, That if the said William Stone, his 
hein, ezeentora, administraton or assigns, shall well and truly pay, 
440 
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or eanw to 1m pud, nnto tli« Bud John C. Davis, his hnn, cswo* 

ton, sdmioutratora or assigns, one jrear from this dst« the mm 
of One Thonsand ($1,000.00) Dollars, with interest at five per eent, 
for which said William Stone has given his promissoty oota, dated 
this day, and payable one year henee to the order of the said John 
C. Davis, then and from theneeforth these presents and •verTthing 
therein contained shall cease and be nnll and void. 

And Provided, Also, That it shall be lawful for the said part; 
of the first part, his ezeentors, administrators and assigns, to re> 
tain possession of the said goods aad chattels, and at his own ex- 
pense to keep and use the same ontil he or his exeentors, admin* 
istrators or assigns shall make defanlt in the payment of said sum 
of money above apeeifled, either in i«ineipal or interest, at the 
time or times, and in the manner hereinbefore stated. 

Akd thk said Pabtv or tbm Fisar Past, Hereby eovenanta and 
agrees that in ease default shall be made in the payment of any 
or either of the notes aforesaid, or of any part thereof, or the 
interest thereon, or any part thereof, on the di^ or days reepeetivelj 
on -wbicti the same, or any part thereof, shall beenna dne and paya- 
ble; or if the party of the seoond part, hia ezeenton, adminis- 
trators or assigns, shall feel inaecore or unsafe, or shall fear diminn- 
tion, removal or waste for want of proper eare of said property, or it 
the party of the first part shall sell or assign, or attempt to saQ or 
assign, the said goods and chattels, or any part thereof or any 
interest therein, or if any writ issued from any eonrt, or by any 
Justice of the Peace, or any distress warrant shall be levied on 
said goods and diattals, or any part thereof, or if the party of the 
first part shall fail or n^eet to keep the property insured for 
the further seonrity of the party of ^e seeond part, and to do- 
posit the policies as aforesaid, then, and in any <a either of the 
aforesaid cases, all of said note and sum of money, both princi- 
pal and interest, shall, at the option of the party of the seoond 
part, his ezeentors, administrators or aasigns, without notice of 
said option to any one, beeome at on«e due and payable, anything 
in said note or in this mortgage to the contrary notwithstanding; 
and the party of the seeond part, his ezeentors, administrators 
or assignB, or any of them, shall thereupon have the tight to take 
immediate and ezelosive possession of said pnqMrty, and every 
part thereof, and for that purpose may pursue the ssme or ai^ 
part thereof, iriierever it may be found, and also mi? enter any 
of the premises of the sud party of the first part, with or with- 
out force or proeeaa of law, wherever the said goodi Hd «bliU«U 
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Buy b«, or be snppoMd to be, and OMrdi for the same, and if 
foimcl, to Uke poneaston o^ and nmore and aeU, and diapoM ot, 
aaid property, or any part thereof at pnblie auction, to the higb- 
eat bidder, after giving ten days' notice of the time, place and 
tenna of sale, toother with a description of the property to be 
aold, either by publication in some newspaper in the City of Chi- 
eago, or hy nmilar notioes posted op in three pnblio places in the 
vieinify of such sale, or at piivate sale, with or vithont notiee, 
for eaah, or on credit, aa the said John C Davis or hia heirs, ez- 
ecntora, administrators or assigns, agenta or attomejn, or aiQ of 
them, may elect, at any which sale at aoction the eud mortgagee, 
his hein, ezeentora, adminiatraton or aasignB, agent or attomoya, 
or either of them, may beoome the parehasers, and out of the money 
arising from snob sale, to retain all eosts and ebaif;es for pnrsnin^, 
searebing for, taking, removing, keeping, storing, advertising and 
•elling sneh property, goods, chattels and effects, and all prior liens 
thereon, together with the amount due and nnpud npon said note, 
or any of them, either in principal or interest, rendering the over- 
pins of money arisiiig from Buch sale, if any then shall be, unto 
William Stone <a his l^al repreoentatives, which sale or sales ao 
made shall be » perpetual bar, both in law and equity, against 
the party of the first part, his legal representative and asngns. 

Wmrasa The hand and seal of the party of the first part, the 
d^y and year first above written. 

WnilAU BIOME, [Seal] 
Signed, sealed and delivered 

in the preaenee of 

SAMTTKI. ADAHS. 
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